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Tue exposure of the fraudulent divorce 
lawyers in New York City, and the evidence 
concerning their practices, form an interest- 
ing chapter in the study of the divorce prob- 
lem. It is evident that these swindlers have 
been doing a lucrative business in the fur- 
nishing of fraudulent divorce papers, but the 
fact still remains that their clients are equally 
culpable, and that the outrageous work 
could not have been done unless there had 
been a demand for it, or a connivance on the 
part of men and women who had no good 
ground for seeking divorce. In a few in- 
stances the guilty parties may have supposed 
that they were obtaining proper and legal de- 
crees of divorce, and this may be the case with 
the unfortunate ex-mayor of Fort Worth, 
whose experience with the conspirators led to 
their exposure. But as a general rule, those 
who sought divorces in this clandestine way 
knew that they were perpetrating frauds, and 
that they were not entitled to a valid release 
from connubial obligations. And it seems 
improbable that the gentleman above 
referred to, whose ability as a lawyer is said 
to be good, should not have known what he 
was bargaining for, and it will not be denied at 
least, that he was endeavoring to obtain by 
stealth and outrageous means, that which he 
was not legally entitled to. It is to be hoped 
that this exposure will be the means of call- 
ing the public attention to the laxity of the 
laws as to divorce. It is notorious that di- 
vorces everywhere are granted with a degree 
of readiness and an indifference that cannot 
be excused, and beyond the necessity of an 
improved order of public sentiment regarding 
the solemnity of marriage, we need every- 
where more stringent laws governing divorces, 
so that the frauds and subterfuges now ren- 
dering them easily obtainable may be alto- 
gether prevented. 
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Unver the title of ‘‘The Right to Privacy,’’ 
Samuel D. Warren and Louis D. Brandeis, 
of the Boston bar, contribute an article to 
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the December number of the Harvard Law 
Review. By reason of the thorough research 
into authorities bearing upon the question, 
and the bold application of principles so 
established, to a new order of things, the con- 
tribution is made interesting to all readers, 
but more especially so to lawyers who may 
be ambitious to make precedent rather than 
follow it. 

Conceding at once that the very generally 
recognized abuses of the press present 
a problem, at least as serious for the people at 
large, as for the individual whose privacy is 
immediately invaded, the authors limit them- 
selves to a discussion of the rights of the 
latter; and contend that without the aid of 
legislation, the common law affords the 
needed protection. In proof of this they 
trace how the court, at first restricted to the 
remedy for physical interference with life and 
property, gradually extended its protection to 
include a recognition of man’s spiritual 
nature—the right to be let alone. The 
remedy for actual bodily injury was enlarged 
to prohibit mere attempts to do such injury. 
Then came in turn the law of nuisance, and 
the law of slander and libel; and finally, a 
man’s family relations were recognized; and 
alienation of a wife’s affections was held 
remediable. From corporeal property arose 
incorporeal rights; and with them came in- 
tangible property, products of the mind, as 
works of literature and art, good-will, trade- 
marks and trade-secrets. The legal recog- 
nition of thoughts, emotions and sensations is 
taken as ‘‘ evidence of the beautiful capacity 
for growth which characterizes the commor. 
law.’’ 


It would be but just to refer the reader to 
the authors for the balance of the argument. 
Suffice it is to say that they undertake by the 
authorities to show that protection of private 
letters has been afforded, not only because of 
an invasion of property rights; but because 
of an interference with the individual’s right 
to be let alone. They disclaim all reliance 
upon the apparently similar complaint for 
libel, which ‘‘ after all secures property, or 
the ability to enjoy property ;’’ but they con- 
tend that the protection of intellectual prop- 
erty, as granted, is a recognition of a general 
right to privacy ; because itis given without 
inquiry into the question of value. ‘It is 
for the author to say what shall become pub- 
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lic.’’ So much conceded it is but natural to 
argue, that when courts have enjoined the 
publication of letters, in which the idea of 
literary value or of property was excluded, 
they should not refuse to protect the indi- 
vidual against the terrors of the instantaneous 
photograph, and the annoyance of newspaper 
enterprise. Indeed, it must be said that a 
careful reading of the argument is calculated 
to point to only one escape from its conclu- 
sion ; and this is to insist, that in our country 
we not only have no privacy, but were never 
intended to have it. 

The form of a new statute which the au- 
thors finally suggest, would of course have 
value for judge and citizen, as a distinct ex- 
pression of the law, but the objection that 
the enactment of such a law is impossible, is 
probably well taken. The wisdom of the 
judge interpreting old principles to embrace 
modified conditions is probably greater, than 
is the courage of the legislator giving ex- 
pression to an old thought in modern lan- 
guage. Indeed no greater temptation could be 
offered to transgress the rule contended for 
by the authors, than an opportunity to take 
an instantaneous photograph of a judiciary 
committee sitting on such a bill. 

Another objection made to the article itself 
is, that even if the law be as claimed, no citi- 
zen will venture to seek its protection at the 
risk of inviting still worse publicity. To this 
it might readily be said, that it is never safe 
for any power to assume that an English 
speaking race will submit to an acknowledged 
wrong. Von Ihring’s ‘‘ Struggle for Right ’”’ 
clearly shows, what the Englishman’s dispo- 
sition to suffer any inconvenience for the as- 
sertion of a right has done for his country. 
Further, the revolution contended for by the 
authors need not necessarily be worked out 
through the courts, but may be established 
by public sentiment alone. The press seeks 
to please its readers—the character of one 
makes that of the other—and the press will be 
the first to conform to a more enlightened 
demand. The courts will be more especially 
needed to protect against those instrumentali- 
ties, which are at the easy command of indi- 
viduals, who sustain no responsibility or 
relation to the community at large. 

Without new laws, or even decisions, on 
such a subject, consideration alone must lead 
to good; and this article certainly gives the 
discussion both direction and material. 





NOTES OF RECENT DECISIONS. 


ConsTITUTIONAL Law — Dur Process or 
Law—SpeciAL APPEARANCE — JURISDICTION. 
The Supreme Court of the United States, in 
York v. State of Texas, 11 S. C. Rep. 9, de- 
cide that the Texas statute providing that a 
special appearance by a non-resident defend- 
ant for the purpose of pleading to the juris- 
diction, is a voluntary appearance, which 
brings defendant into court for all purposes, 
are valid, and not in conflict with Const. U. 
S. 14th Amend., forbidding the deprivation 
by any State of a person’s life, liberty or 
property without due process of law. Brad- 
ley and Gray, JJ., dissented. Brewer, J., 
says: 

It was conceded by the district and the supreme 
courts that the service upon the defendant in St. 
Louis was a nullity, and gavethe district court no 
jurisdiction; but it was held that, under the peculiar 
statutes of the State of Texas, the appearance for the 
purpose of pleading to the jurisdiction was a volun- 
tary appearance, which brought defendant into court. 
Plaintiffin error qnestions this construction of the 
Texas statutes; but, inasmuch as the supreme court, 
the highest court of the State, has so construed them, 
such construction must be accepted here as correct, 
and the only question we can consider is as to the 
power of the State in respect thereto. It must be 
conceded that such statutes contravene the established 
rule elsewhere, a rule which also obtained in Texas at 
an earlier day, to-wit, that an appearance which, as 
expressed, is solely to challenge the jurisdiction is not 
a general appearance in the cause, and does not waive 
the illegality of the service, or submit the party to the 
jurisdiction ot the court. Harkness v. Hyde, 98 U. S. 
476; Raquet v. Nixon, Dall. Dig. 386; Dewitt v. 
Monroe, 20 Tex. 289; Hagood v. Dial, 43 Tex. 626; 
Robinson v. Smith, 48 Tex. 19. The difference 
between the present rule in Texas and else- 
where is simply this: Elsewhere the defendant may 
obtain the judgment of the court upon the sufficiency 
of the service without submitting himself to the juris- 
diction; in Texas, by its statute, if he asks the court 


to determine any question, even that of service, he. 


submits himself wholly to its jurisdiction. Elsewhere 
he gets an opinion of the court before deciding on his 
own action; in Texas he takes all the risk himself. 
If the service be in fact insufficient, all subsequent 
proceedings, including the formal entry of judgment, 
are void; if sufficient, they are valid. And the ques- 
tion is whether, under the constitution of the United 
States, the defendant has an inviolable right to have 
this question of the sufficiency of the service decided 
in the first instance and alone. The fourteenth 
amendment is relied upon as invalidating such legis- 
lation. That forbids a State to “deprive any person 
of life, liberty, or property without due process of 
law.’? And the proposition is that the denial ofa 
right to be heard before judgment simply as to the 
sufficiency of the service operates to deprive the de- 
fendant of liberty or property. But the mere ertry 
of a judgment for money, which is void for want of 
proper service, touches neither. It is only when 
process is issued thereon, or the judgment is sought 
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to be enforced, that liberty or property ig in present 
danger. If at that time of immediate attack protection 
is afforded, the substantial guaranty of the amendment 
is preserved, and there is no just eause of complaint. 
The State has full power over remedies and procedure 
in its own courts, and can make any order it pleases in 
respect thereto, provided that substance of right is 
secured without unreasonable burden to parties and 
litigants. Antoni v. Greenhow, 107 U.S. 769, 2 Sup. 
Ct. Rep. 91. It certainly is more convenient that a 
defendant be permitted to object to the service, and 
raise the question of jurisdiction, in the first; instance, 
in the court in which suit is pending. But mere con- 
venience is notsubstance of right. If the defendant 
had taken no notice of this suit, and judgment had 
been formally entered upon such insufficient service, 
and under process thereon his property, real or per- 
sonal, had been seized or threatened with!seizure, he 
could by original action have enjoined the process, and 
protected the possession of his property. If the judg- 
ment had been pleaded as defensive to any action 
brought by him, he would have been free to deny its 
validity. There is nothing in the opinion of the 
supreme court or in any of the statutes of the State 
of which we have been advised gainsaying this right. 
Can it be held, therefore, that legislation simply for- 
bidding the defendant to come} into court, and chal- 
lenge the validity of service upen him in a personal 
action, without surrendering himself to thejjurisdic- 
tion of the court, but which does not attempt to re- 
strain him from fully protecting his person, his prop- 
erty, and his rights against any attempt to erforce a 
judgment rendered without due process, and therefore 
voidg deprives him of liberty or property, within the 
prohibition of the fourteenth amendment? We think 
not. 


Custopy or Corpse—Ricut or Burtat— 
ADMINISTRATOR —NExT OF Kin.—The Su- 
preme Court of Indiana, in Renihan v. 
Wright, 25 N. E. Rep. 823, refuse to follow 
the English law as to the right to the custody 
of a corpse, and decide that both the custody 
and the right of burial belong to the next of 
kin, and not to the executor or administrator, 
and that the courts have power to protect the 
next of kin in the exercise of their right. 
Coffey, J., says: 


The decided cases bearing upon the question are 
somewhat confused, and are not free from conflict. 
This confusion and conflict arises, no doubt, in the 
attempt, on the part of some of the courts in this 
country, to follow the decisions of the courts in 
England, while other courts have asserted that the 
rule-of decision in that country can have no application 
in the American courts. It is quite clear tous that 
but little light can be had upon the question now 
under consideration from the decision foundin the 
English reports, for the reason that the jurisprudence 
of that country is peculiarly compounded, embracing 
largely the ecclesiastical element not found in our 
jurisprudence. In that country, the partition of 
judicial authority between the church and the State 
has materially narrowed the powers and actions of the 
common-law courts. This condition is peculiar to 
England, and for that reason their decision upon 
euestions kindred to the one before us should not 


exert any controlling influence over the courts of this 
country, where no such partition exists. Itis asserted 
and perhaps truthfully, that Cuthbert, archbishop of 
Canterbury, first introduced burial in church-yards 
in England in the year 750. The exclusive power of 
the ecclesiastics, denominated “‘ecclesiastical cogniz- 
ance,” became both executive and judicial soon after 
the Norman conquest. It was executive in taking the 
dead body into actual possession, and guarding its 
repose in consecrated ground, and it was judicial in 
deciding all controversies involving the possession or 
the use of holy places, as well as in adjudicating upon 
the question as to who should be allowed to lie in 
consecrated earth and, in fact, who should be allowed 
to be interred at all. The clergy monopolized the 
judicial power over the subject of burial; while the 
secular courts, stripped of all authority over the dead, 
were confined to the protection of the monuments, or 
other external emblems of grief erected by the living- 
The heir could maintain no action in the common-law 
courts for the disturbance of the remains of his buried 
ancestors, the remedy for such wrong belonging to the 
person in whom was vested the freehold of the soil 
in which the burial was made. 3 Coke Inst., p. 203. 
The power exercised by the ecclesiastical tribunals of 
England is not spiritual, but temporal, and judicial. 
It is a legal, secular authority, which they have 
gradually abstracted from the ancient civil courts, to 
which it had originally belonged. It will thus be seem 
by this brief review of the law in England, upon the 
subject now in hand, that the decisions of the courts 
of that country, upon the subject of the right of rela- 
tives to control the bodies of the dead, are not author- 
ized in this country. As we have no division of power 
between the church and the State in this country, it 
follows that much of the power exercised by ecclesias- 
tical tribunals in England is vested, of necessity, in 
the secular courts here charged with the general 
administration of the law. The necessity for the 
existence and exercise of such power must be appar- 
ent to all. Without it, the right to take the exclusive 
control of a corpse, and care for and bury it, could 
not be enforced. The father could not legally protect 
the remains of his children, or the husband of his 
wife, in the absence of such power. While the law 
might punish the body-snatcher who desecrated the 
grave, it would be powerless to restore the body to 
the relatives. The courts of this State, in our opinion, 
possess the power to enforce the rights of the appel- 
lees, in this case, to the body of the deceased daughter 
if the law gives them the right to its custody, and the 
right to give it decent burial; and they also possess 
the power to assess such damages as may accrue to 
them on account of being deprived of such right. It 
will not do to say that the custody of a corpse belongs 
to, and must be interred by, the executor or admin- 
istrator of the deceased, for under our law, no letters 
of administration can be granted, except to relatives, 
for the period of 20 days after death. Inthe event of 
the inability of the relatives to give the bond required 
by law, no provision for the burial could legally be 
made during that period. Certainly our law-makers 
did not understand that no one except an executor or 
administrator had the legal right to the custody and 
burial of a corpse. Then, in whom is the right vested? 
In the case reported in 4 Bradf. Sur. 503, this question 
is fully considered and passed upon by the Supreme 
Court of New York. * * * The report contains a 
statement of the learned referee’s investigation of the 
of the law of burial, and it is believed to be the most 


accurate and elaborate collection and statement of the 
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law, upon that subject, yet published. * * * The 
final conclusion reached by Mr. Ruggles upon the 
subject of the legal aspect of the matters referred to 
him for his report were ‘‘(1) That neither a corpse 
nor its burial is subject in any way to ecclesiastical 
cognizance, nor to sacerdotal power of any kind; (2) 
that the right to bury a corpse, and to preserve its 
remains, is a legal right, which the courts of law will 
recognize and protect; (3) that such right, in the 
absence of any testamentary disposition, belongs ex- 
elusively to the next of kin; (4) that the right to pro- 
tect the remains includes the right to preserve them 
by separate burial, to select the place of sepulture and 
to change it at pleasure.’? Following the law as an- 
nounced by Mr. Ruggles in the court above referred 
to, this court held, inthe case of Boggart v. City of 
Indianapolis, 13 Ind. 134, that the bodies of the dead 
belong to the surviving relatives in the order of in- 
heritance as other property, and that they have the 
right to the custody and burial of the same. 


ATTACHMENT —GROUNDS — NON-RESIDENCE 
—Metuopist Preacner. — The Supreme 
Court of North Carolina, in Carden v. 
Carden, 12 S. E. Rep. 197, say that a 
Methodist preacher assigned to and living in 
a-district outside his State, is a non-resident 
within the meaning of attachment laws, 
though he intends to return, and still claims 
a residence in the State, and visits it once or 
twice ayear. Shepherd, J., says: 

We are unable to distinguish this case from that of 
Wheeler v. Cobb, 75 N. C.21. It is there said that, 
“without deciding who in law is a non-resident in 
other respects, but confining the decision to a con- 
struction of this statute, the conclusion is that where 
one voluntarily removes from this to another State 
for the purpose of discharging the duties of an office 
of indefinite duration, which required his continued 
presence there for an unlimited time, such a one is a 
non-resident of this State |for the purposes of an at- 
tachment, and that, notwithstanding he may occasion- 
ally visit this State, and may have the intent to return 
at some uncertain future time.” The prominent idea 
is “that the debtor must be a non-resident of the 
State where the attachment is sued out; not that he 
mnst be a resident elsewhere. * * * The essential 
charge is that he is not residing or living in the State, 
that is, he has no abode or home within it where pro- 
cess may be served so as effectually to reach him. In 
other word, his property is attachable if his residence 
is not such as to subject him personally to the juris- 
diction of the court, and place him upon equality with 
other residents in this respect.”’ Wap. Attachm. 35. 
We cannot understand how these latter conditions 
eould have existed when the defendant was living in 
Maryland, visiting this State only once or twice a year, 
and with only a general intention of returning at some 
indefinite time, and making his home here. Non- 
residence within the meaning ‘of the attachment law, 
means the “actual cessation to dwell within a State 
for an uncertain period, without definite intention as 
to a time for returning, although a general intention 
to return may exist.”” Weitkamp v. Loehr, 53 N. Y. 
Super. Ct. 83. 





ConstiTtuTIONAL Law — InTERSTATE Com- 
MERCE—TELEPHONE MeEssaGE — Taxa TION.— 
A new application of established princi 9 les of 
constitutional law was made by the New 
Jersey Court of Chancery in the case of In 
re Pennsylvania Tel. Co., 20 Atl. Rep. 846, 
where it was held that a message sent by 
telephone from one State into another is 
commerce between the States, and cannot be 
prohibited or regulated by injunction in 
either State against persons or corporations 
engaged in sending such messages, because 
they or it do not pay the taxes assessed 
against it by such State. Bird, V. C., says: 

The assessors were not contented with the gross 
proceeds returned by the defendants of business done 
within this State, but proceeded, as they suppose they 
might under the act, to ascertain what in their judg- 
ment was the proper amount of gross proceeds to be 
assessed from other sources, and assessed $3,122.53, in 
addition to $3,643.47. This additional assessment the 
defendant insists is unlawful. Its resistance to the 
payment of this additional tax is based upon the doc- 
trine that it is unconstitutional for any State to at- 
tempt to regulate commerce between the States; and 
that business of this character originating in one State 
and terminating in another is such commerce. I be- 
lieve this principle was so recognized in the case of 
Cable Co. v. Attorney General, 1 Dicks. 270. In that 
case Mr. Justice Knapp said, in delivering the opifiion 
of the court of errors and appeals; ‘Railroads and 
telegraphs may become instruments of interstate or 
international commerce, and when, as such instru- 
ment, they arein action, they may not be obstructed 
by statute imposition and restrictions; hence it was 
held, in Telegraph Co. v. Massachusetts, 125 U. S. 530, 
8 Sup. Ct. Rep. 961, that, the telegraph company hav- 
ing brought itself within the provisions of the act of 
congress of July 24, 1866, entitled ‘An act to aidin the 
construction of telegraph lines, and to secure to the 
government the use of the same for postal, military, 
and other purposes,’ collection of a tax imposed upon 
the telegraph company on its property in Massachu- 
setts could not be enforced by injunction, although 
the taxing act provided for that as one mode of en- 
forcing payment; the reason being that an injunction 
enforced in that State would put a stop to its general 
operation. The tax, however, was held to be valid, 
and the State was left to its other remedies for its col- 
lection. Pensacola Telegraph Co. v. W. U. Tel. Co., 
96 U.S.1; Telegraph Co. v. Texas, 105 U. S. 460, are 
all instances of illegal interference with companies as 
instruments for commerce. But each of these cases 
holds the companies to be subject to taxation, other- 
wise legal, which do not obstruct or place a direct 
burthen upon them either as instruments of general 
commerce or as agents of the United States.” “The 
ease of Coe v. Errol, 116 U.S. 517,6 Sup. Rep. 475, 
marks the point where the subject of commerce pass 
out of the State’s power to tax, and come within 
federal protection.”? “That point is not reached 
when they become finished produetion. It is there 
held that goods, the product of a State, intended for 
exportation to another State, are liable as part of the 
general mass of property of the State of another 
origin, until actually startedin course of transporta- 
tion to the State of their destination, or are delivered 
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to a common carrier for that purpose.’? These prin- 
ciples are as applicable to messages by telephone as to 
merchandise. There can be no reasonable distinction 
made between the office of common carrier of tele- 
phone, and the office of a common carrier of goods by 
railway or steam-boat. In both cases itis commerce 
between the States. In every such instance, the con- 
sideration is, when is the transaction within the con- 
stitutional regulation? The disputes which have led 
to judicial determination of the various questions have 
been respecting those conditions which upon the one 
hand was deemed commerce, and upon the other 
not. I think, therefore, the injunction prayed for in 
this case ought not to be allowed; for, if it were to be 
allowed it would most certainly, though indirectly, 
control commerce between States. 





WItTNESS—PRIVILEGE—SERVICE OF WRIT— 
Non-RESIDENT.—As to the exemption of a 
witness attending court from service of pro- 
cess, the Court of Appeals of Maryland, in 
the case of Bolgiano v. Gilbert Lock Co., 20 
Atl. Rep. 788, decide that a non-resident 
who is within the State solely as a witness, is 
exempt from service of process for the com- 
mencement of a civil action against him in 
the State, and the privilege protects him in 
staying and returning, provided he acts 
bona fide and without unreasonable delay. 
Miller, J., says: 

A witness is protected from arrest on any civil pro- 
cess while going to the place of trial, while attending 
there for the purpose of the cause, and while return- 
ing home; eundo, morando, et redeundo; and it mat- 
ters not whether he attends voluntarily or by compul- 
sion. 2 Tayl. Ev. § 1199; 1 Greenl. Ev. 316; 1 Whart. 
Ev. § 389. The rule stated in these terms is almost 
universal application, whether the privilege be re- 
garded as a personal one to the witness or the privilege 
of the court. But does it protect a witness or a party 
from service of a summons in order to secure his 
appearance to an ordinary civil suit? On this question 
there has been some conflict of decision. The tendency, 
however, of the courts in this country is to enlarge the 
the privilege, and afford full protection to suitors and 
witnesses from all forms and process of a civil nature 
during their attendance before any judicial tribunal, 
and for a reasonable time in going and returning; and 
we think the decided weight of authority has extended 
the privilege so far at least as to exempt a resident of 
another State, who comes into this State asa witness 
to give evidence in a cause here, from service of pro- 
cess for the commencement of a civil action against 
him in this State, and that the privilege protects him 
in staying and returning, provided he acts bona Jide, 
and without unreasonable delay. The cases bearing 
upon the subject have, with commendable zeal and 
industry, been collected by counsel on both sides and 
appear in their respective bricfs. We refer to Person 
vy. Grier, 66 N. Y. 124; Matthews v. Tufts, 87 N. Y. 568; 
Dungan v. Miller, 87 N. J. Law, 182; Massey v. Col- 
ville, 45 N. J. Law, 119; Miles v. Me Cullough, 1 Bin. 
77; Huddeson v. Prizer, 9 Phila. 65; Wilson v. Don- 
aldson, 117 Ind. 356, 20 N. E. Rep. 250; Mitchell y. 
Judge, 53 Mich. 541, 19 N. W. Rep. 176; Sherman v. 
Gundlach, 37 Minn. 118, 33 N. W. Rep. 549; Bank v. 
Ames, 39 Minn. 179,39 N. W. Rep. 308; Palmer v. 








Rowan, 21 Neb. 452, 32 N. W. Rep. 210; Ror. Int. St. 
Law, 26. To the same effect are the decisions in the 
federal courts: 11 Fed. Rep. 582, Atchison v. Morris; 
23 Fed. Rep. 707, Small v. Montgomery; 25 Fed. Rep. 
785, Kauffman v. Kennedy. Many other cases, both 
in the State and federal courts, to the same effect 
could be cited, but we deem it unnecessary. The 
reason for the exemption is placed by the New York 
court of appeals, and by Judge Cooley in the Michigan 
case, on the grounds of public policy and the due 
administration of justice, and there weare content 
to rest it. 








WHAT CONSTITUTES INTERSTATE 
COMMERCE OUTSIDE THE OPERA- 
TION OF REGULATIONS BY STATE 
RAILROAD COMMISSIONERS. 


The question of the power of the State 
legislature to regulate the charges of com- 
mon carriers for the transportation of per- 
sons and property within the State is fully 
determined in the affirmative by numerous 
decisions of the federal supreme court.! The 
legislatures of the various States have the 
right-to pass appropriate laws prohibiting ex- 
cessive freight charges and unjust discrim- 
inations, and such statutes are constitutional 
and valid,? and rates of freight established 
by the legislatures may be enforced by pen- 
alties.® Prior to the passage by congress of 
the interstate commerce act, many of the 
States had adopted constitutional provisions, 
or enacted special laws regulating the freight 
rates of railroads, and other laws have since 
been adopted. Such statutes were passed, 
however, in recognition of the restrictions 
imposed upon the States by the Uuited States 
constitution, or, where those restrictions were 
neglected, the legislation was declared un- 
constitutional. But many of the provisions 
of State statutes remain unaffected by the 
act of congress. It is recognized, however, 
that the right of a State to regulate common 

1R. Co. v. Fuller, 17 Wall. 560. 

2 Olcott v. Supervisors, 16 Wall. 694; R. Co. v. Rich- 
mond, 19 Wall. 584; Com’rs. v. P. & O. R. Co., 63 Me. 
279; Shipper v. Com., 47 Pa, St. 340; Blake v. Winona 
& St. Peter, R. Co., 19 Minn. 418; Beekman v. R. Co., 
3 Paige (N. Y.) Ch. 45; State v. Winona, etc. R. Co., 
19 Minn. 434; Fuller v. Chicago & N. W. R. Co., 31 
Iowa, 188; Hudson Co. v. State, 4 Zab. (N. J.) 718; 
McGregor v. Erie R. Co., 6 Vroom (N. J.) 89; Tilley y. 
Savannah, etc. R. Co., 5 Fed. Rep. 641; s. c., 1 Am. & 
Eng. R. R. Cas. 615; Chicago & Alton R. Co. v. People, 
67 Ill. 11. 

3 Minnesota v. Winona, etc. R. Co., 16 Minn. 434; 


McGowan v. Wilmington & Weldon R. Co., 27 Am. & 
Eng. R. R. Cas. 64. 
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carriers’ charges is subordinate to certain 
important and established principles of con- 
stitutional law, viz: First. Such stat- 
utes are invalid if they amount to a regulation 
of interstate commerce. Second. Such stat- 
utes are valid so far as they are proper ex- 
ercise of the police power of a State. 
Third. Such statutes cannot impair the obli- 
gation of the carriers’ contract with the State 
where such contract exists. Fourth. Such 
statutes cannot deny to corporations the 
equal protection of the law.‘ The design of 
this article is to discuss questions arising un- 
der the first of the above subdivisions, viz: 
as to how far a State regulation of railroad 
rates is valid within the inhibition of the na- 
tional constitution as to the exclusive regu- 
lation by congress of interstate commerce. 

That congress alone possesses the power 
under the constitution to regulste interstate 
commerce is universally recognized.’ Until 
the passage of the interstate commerce act, 
questions of the greatest nicety as to what 
powers the States had reserved to themselves 
constantly arose, in which the varying opin- 
ions upon the proper construction of the 
State statutes clearly demonstrated the neces- 
sity for such legislation, and it was even 
contended, with much plausibility, in an im- 
portant case before the Supreme Court of the 
United States,* that under the previous de- 
cisions of that court, a statute of a State 
which attempts to regulate the fares and 
charges by railroad companies within its lim- 
its for transportation, which constitutes a 
part of commerce among the States, is a 
valid law. But this proposition was denied 
by Justice Miller, who wrote the opinion of 
the court, after a thorough review of all the 
previous authorities, and the law was clearly 
laid down that a State statute which ean be 
construed to apply exclusively to contracts 
for a carriage which begins and ends within 
a State disconnected from a continuous trans- 
portation through or into other States is 
valid; in other words, that there can be a 
commerce wholly within a State which is not 
subject to the constitutional provision. But 
that a State statute affecting the transporta- 
tion of goods from points within a State to 
points beyond its limits, is, in its strictest 

48 Amer. & Eng. Encyclopedia of Law, 907. 

5 Wabash, ete. R. Co. v. State of Illinois (U.S. S. 


C.), 23 Cent. L. J., 561. 
6 Wabash, etc. R. Co. v. State of Illinois, supra. 





sense, commerce among the States within the 
constitutional inhibition.’ In an early case® 
it was decided that the State had power to 
prescribe a maximum of charges to be made 
by railroad companies, not only for trans- 
porting persons or property within the State, 
but also persons or property taken up out- 
side the State and brought within it, the 
proposition being asserted that until congress 
undertook to legislate on the subject, the 
State of Wisconsin might provide for those 
within the State, even though it may indi- 
rectly affect those without. But this case 
was subsequently overruled by the case of 
Wabash, etc. R. Co. v. Illinois,? where the 
Illinois statute forbidding a greater charge 
for a shorter than for a longer haul in the 
same direction, was held inapplicable to the 
case of a continuous voyage from a point 
within to a point without the State as an in- 
terference with interstate commerce.” In 
fact, it may be said that the only form of 
commerce within the limits of the United 
States, which is not subject to the vast power 
of congress, is the purely internal commerce 
of each State, which is reserved to each by 
direct implication." This power, however, 
does not affect all matters of interstate com- 
merce to the same extent. It is exclusive as 
to all subjects which are in their nature na- 
tional.” As to subjects of local importance, 
the power of congress is not exclusive 
until exercised. To the first branch, or 
that in which the power of congress 
is exclusive, belong, among others, the 
subjects of transportation and commun- 
ication.“ Such matters as are subject 
to the exclusive control of congress can- 
not be regulated by the States in any 
way, and this, of course, includes the power 
of the State to fix rates of charges by railroad 


7 See also Chicago, etc. R. Co. v. Iowa, 94 U. S. 155; 
Hall v. DeCuir, 95 U.S. 485; Gibbins v. Ogden, 9 
Wheat. 195. 

8 Peik v. Chicago, etc. R. Co. 95 U. S. 64. 

8 Supra. 

10 See also Carton v. Ill. Cent. R. R. Co. 59 Iowa, 148; 
State v. Chicago, ete. R. Co., 70 Iowa, 162; Com. v. 
Housatonic R. R., 143 Mass. 264; Hardy v. Atchinson, 
etc. Ry. Co., 32 Kan. 698, 

ll Gibbons v. Ogden, 9 Wheat. 195; the Daniel Ball, 
10 Wall. 557. 

12 Cooley v. Port Wardens, 12 How. 299; Cardwell v. 
Bridge Co., 112 U. 8. 205. 

13 R. Co. v. Richmond, 19 Wall. 584. 

14 Welton v. Missouri, 91 U. 8. 275; Gloucester Fer. 
Co. y. Penn. 114 U. S. 196. 
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companies upon freight as an article of inter- 
state commerce. 

In the determination of questions of 
this character, it will be found that the 
line which separates the powers of the 
States from the exclusive power of con- 
gress is narrow and is defined with diffi- 
culty, and that the most serious questions 
that have arisen are as to what, within the 
peculiar facts of the case, is interstate com- 
merce. Thus itis clear, and has been re- 
peatedly decided, that a State cannot directly 
or indirectly regulate the charges for freight 
on goods consigned within the State to be 
delivered outside of it, or consigned outside 
of it to be delivered within the State.” 
Hence in a case arising from a carriage form- 
ing part of an interstate conveyance, a State 
law forbidding any railroad company to 
‘‘charge or receive the same or a greater sum 
for the transportation of passengers and 
freight of the same class for any distance 
within the State, than it does for a longer 
distance,’’ was held unconstitutional because 
applicable, even though the longer distance be 
without the State, and hence affecting con- 
tracts for interstate transportation."® Thus it 
was laid down in one case," that by domestic 
transportation is meant that carried on ex- 
clusively within the boundaries of a State, 
and this definition cannot, for the purpose of 
enlarging State authority, be held to include 
so much of a transportation on a continuous 
shipment between two or more States as_ will 
cover the distance traveled within the limits 
of any one of those States; for the opposite 
construction would utterly destroy the ex- 
clusive power of congress over the interstate 
transportation, and enable the States to re- 
strict, obstruct or impair freedom of com- 
merce between the States, and abrogate the 
provision in the national constitution. And 
so it seems that the transportation of prop- 
erty from one State to another is interstate 
commerce, whether carriers engaged in mov- 
ing it or the vehicle on which it is borne 
cross the line of the State or not." 

15 Wabash, etc. R. Co. v. Illinois, supra; Mobile & 
Ohio R. Co. v. Sessions, 28 Fed. Rep. 592; State vy. 
Chicago & N. W. R. Co., 72 Iowa 162; McLean v. Char- 
lotte, etc. R. Co., 96 N. Car. 1. 

16 Wabash, etc. R. Co. v. Illinois, supra. 

17 Louisville & Nashville R. Co. >: 61d. Railroad Com- 


mission of Tennessee, 19 Fed. Re 


a Te Romer, i fate os 867; 3. C.; 30 
Amer Eng. R. R. C 





The question whether the same rule applies 
to carriage between points in the same State, 
but by a route lying partly in another States 
has arisen in some of the cases, and there 
seems to be an absolute conflict of authority 
upon the question. It was said in one case 
that the power of the State can only include 
the transportation carried on upon the roads 
lying wholly within the State, or else it may 
be to shipments beginning and ending in 
the State, without reference to the charac- 
ter of the road in that regard.” But the de- 
cision in that case did not hinge upon that 
question. It has also been held by the Su- 
preme Court of the United States that a State 
statute which affects to impose a penalty for 
unjust discrimination in charges for trans- 
portation of passengers or freight from a 
point within to one without the State, is in so 
far void; that such a transportation is ‘‘com- 
merce among the States,’’ even as to that 
part of the voyage which lies within the State 
and is beyond the jurisdiction of the State, 
even in the absence of legislation by con- 
gress.” But, as will be noted, that case did 
not determine the exact question presented 
here. Perhaps the earliest case in which the 
question was discussed is Lord v. Steam- 
ship Co." There it was held that while 
navigating the high seas between ports of 
the same State, namely, California, a vessel 
of the United States is, together with the, 
business in which she is engaged, subject to 
the regulating power of congress. The doc- 
trine of that case has been followed in two 
or three cases since, upon the sup- 
position that its decision was ‘in effect 
a decision within the interstate com- 
merce clause of the constitution; whereas, in 
point of fact, the discussion there was main- 
tained and the decision rendered upon the 
theory that the vessel navigating between 
two ports of California was upon the high 
seas, and therefore subject to the control of 
congress under the constitutional provision 
as to commerce among nations. The first 
case to adopt the mistaken, as we believe, 
theory of the Lord case, was one from South 
Carolina.” There it was held, relying upon 
the authority of the Lord case, that trans- 


19 Louisville & Nashville R. Co. v. Railroad Com- 
mission, 19 Fed. Rep. 679. 

2 Wabash, etc. R. Co. v. Illinois, supra. 

21 102 U. S. 541. 

2 Sternberger v. R. Co. 7S. E. Rep. 836. 
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portation between two points in the same 
State over connecting railroad lines, one of 
which lies wholly in another State, is inter- 
state commerce and beyond the jurisdiction 
of the South Carolina State Railroad Com- 
missioners. It will be noted that in this case 
the transportation was not only through 
another State, but on different railroad 
lines within that other State, and was not in 
a sense continuous transportation between 
two points of the one State of South Carolina. 
Following this came one from Pennsyl- 
vania.*% There it was held that gross receipts 
of a railroad company over transportation 
between terminal points, one or both of 
which are without the State, by route lying 
partly within or wholly without the State, 
are not subject to taxation by such State, 
though the company’s franchises were de- 
rived from it. The court also-held, and this 
is the point now being discussed, that the re- 
ceipts from continuous transportation be- 
tween points in the same State may be taxed 
in that State, though the route lies partly in 
another State, and that such transportation is 
not interstate commerce. The case of Lord 
vy. Steamship Co.,% was noticed, and held 
not to be authority in point. The next case 
to discuss the proposition was from Minne- 
sota.~ There it was held that the railroad 
and warehouse commission of the State of 
Minnesota have no authority to prescribe 
rates for transportation by common carriers 
in another State, and that it cannot fix the 
rates for carriage between points within the 
State over a route extending across a neigh- 
boring State. Such power is exclusively 
vested in congress. The court in this case 
also followed the Lord case, and calling at- 
tention to the Pennsylvania cases, disap- 
proved of them. They also say that a case 
‘‘has not yet come before the United States 
Supreme Court in the form presented.’’ Nor 
does the more recent decision of the Supreme 
Court of the United States, in Norfolk and 
Western R. Co. v. Commissioners of Penn- 
sylvania,* decide the question here at issue, 

23 Com. v. Lehigh Valley R. Co., 17 Atl. Rep. 179, 
affirmed in Lehigh Valley R. Co. v. Com., 18 Atl. Rep. 
125. Here it will be discovered that the route through 
another State was over one railroad line from the 
start to the finish. 

% Supra. 

2 State v. C. St. P.M. & O. R. Co., 41 N. W. Rep. 


947. 
10 S. C. Rep. 958. 





as some have maintained. The decision in 
that case simply was, that a railroad com- 
pany which has become a link in a through 
line of road over which as part of its business 
freight and passengers are carrried into and 
out of a State, is engaged in interstate com- 
merce within the meaning of the constitu- 
tion, and that a tax against such a company 
by a State through which the through line 
passes, is a tax on the means by which the 
company is enabled to carry on its business 
and in violation of the constitution. This 
decision practically means, that a State tax 
on through freight or transportation is in- 
valid. And it is undoubtedly the law 
that the transportation through the State 
of articles intended for other States are sub- 
ject only to national supervision. A State 
may undoubtedly govern a railroad corpora- 
tion within its limits, though it is part of a 
through railway system, as it does all domes- 
tic corporations in respect to every act and 
everything within the State which is the 
lawful subject of State government. It may, 
beyond all question, by the settled rule of 
decisions of court, regulate freights and fares 
for business done exclusively within the 
State, and it would seem to be a matter of 
domestic concern to prevent the company 
from discriminating against persons and 
places in its State. So it may make all need- 
ful regulations of a police character for the 
government of the company while operating 
its road in that jurisdiction, even though it 
has been incorporated by, and is carrying on 
business in the other States through which 
it runs.” Thus it was held in Illinois, that 
passenger trains, though coming from or 
going to another State, may be required to 
stop at county-seats a sufficient time to en- 
able passengers to get on and off. But it 
is equally true and well settled, that when 
such regulation interferes with, or acts upon 
property in course of continuous transporta- 
tion through the State, destined for other 
States, it is invalid as being within the 
prohibition of the national constitution. 
Thus it was said by Mr. Justice Miller, 
speaking for the court:” ‘‘If the Illinois 
statute could be construed to apply exclu- 

27 Stone v. Farmers’ L. & T. Co., 116 U. &. 333; Tele- 
graph Co. v. Texas, 105 U. S. 460. 

% C. & A. R. Co. v. People, 105 Ill. 657; and see Hart 


v. C. & N. W. R. Co. 69 Iowa 485. 
29 Wabash, etc. R. Co. v. Illinois, supra, 
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sively to contracts for a carriage which be- 
gins and ends within the State, disconnected 
from a continuous transportation through or 
into other States, there does not seem to be 
any difficulty in holding it to be valid. For 
instance, a contract might be made to carry 
goods for a certain price from Cairo to Chi- 
cago, or from Chicago to Alton. The 
charges for these might be within the compe- 
tency of the Illinois legislature to regulate. 
The reason for that is, that both the charge 
and the actual transportation in such cases 
are exclusively confined to the limits of the 
territory of the State, and it is not commerce 
among the States or interstate commerce, but 
is exclusively commerce within the State. So 
far, therefore, as this class of transportation, 
as an element of commerce, is affected by 
the statute under consideration, it is not sub- 
ject to the constitutional provision concern- 
ing commerce among the States. It has 
often been heid in this court, and there can 
be no doubt about it, that there is a com- 
merce wholly within the State which is not 
subject to the constitutional provision; and 
the distinction between commerce among the 
States and the other class of commerce, be- 
tween the citizens of a single State, and con- 
ducted within its limits exclusively, is one 
which has been fully recognized in this coart, 
although it may not always be easy, where the 
lines of these classes approach each other, to 
distinguish between the one and the other.’’* 
And so an act of Mississippi, providing that 
‘tall railroads carrying passengers in this 
State, other than street railroads, shall pro- 
vide equal or separate accommodation for 
the white and colored races, by providing 
two or more cars for each passenger train, 
or by dividing the passenger cars by a parti- 
tion so as to secure separate accommoda- 
tions,’’ since it operates only on the carriage 
of passengers from one point to another 
within the State, is an interference with in- 
terstate commerce.*! The reason of the 


® See also The Daniel Ball, 10 Wall. 557; Hall v. 
De Cuir, 95 U. S. 485; Telegraph Co. v. Texas, 105 U. 
S. 460; Munn v. Illinois, 94 U.S. 103; Case of State 
Tax on Railway Gross Receipts, 15 Wall. 293; Chicago, 
etc. R. Co. v. Iowa, 94 U.S. 155; Gibbons v. Ogden, 9 
Wheat. 195. 

31 Louisville, etc. R. Co. v. Mississippi, 10 S. C. Rep. 
348. It is worthy of mention that in this case Justice 
Harlan and Justice Bradley dissented, upon the 
ground that inasmuch as the railroad in controversy 
owned and operated a continuous line of railroad 





distinction is obvious, and its wisdom equally 
so, for if each of the States attempts to 
establish its own rates of transportation, its 
own method to prevent discrimination in 
rates, or to permit it, the deleterious influ- 
ence upon the freedom of commerce among 
the States, and upon the transit of goods 
through those States, cannot be over- 
estimated. That this species of regulation is 
one which must be, if established atall, of a 
general and national character, and cannot 
be safely and wisely remitted to local rules 
and local regulations is clear. Therefore it 
may be laid down as awell established propo- 
sition, that a continuous carriage of goods 
through or into a State, or from without to a 
point within the State, is interstate commerce 
and not subject to State regulation. 

An examination and study of all the cases 
seems to present, as one of the tests for 
the settlementof this perplexing problem, 
the question as to whether the  car- 
riage is a continuous one through or 
from without the State. Thus it has been 
held that where a railroad company 
within the State accepts goods destined for 
a point in another State, but contracts with 
the shipper that its responsibility shall cease 
when it carries the goods to another point 
within the State, and there delivers them to 
another carrier, the contract does not relate 
to commerce between the States, but is only 
to be wholly performed within the State, and 
which may be controlled by the State legisla- 
ture without any violation of the constitution 
of the United States.” And so it has been 
decided that the interstate commerce act only 
applies to such carriers as use a _ rail- 
way or railway and watercraft ‘‘under 
common control, management or arrange- 
ment for a continuous carriage or shipment,”’ 
from State to State, and does not apply to 
through and beyond the State, and as its passengers 
might be continuous travelers from without the State, 
that the statute in question was void as a regulation 
of interstate commerce, citing, as authority Hall v. 
De Cuir, 95 U. S. 485, in which case the supreme 
court declared unconstitutional and void, as a regula- 
tion of interstate commerce, an act of the Louisiana 
legislature which required those engaged ir interstate 
commerce to give all persons traveling in that State 
upon the public conveyances employed in such busi- 
ness, equal rights and privileges in all parts of the 
conveyance without any distinction or discrimination 
on account of race or color. 


32 Heiserman v. Burlington, Cedar Rapids & North- 
western R. Co. 63 Iowa, 782. 
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carriage wholly within the State, although 
the goods are shipped for, or destined to a 
place without the State, so that such place is 
not a foreign country.” And the interstate 
commerce commission have decided that 
when the owner of merchandise which is of- 
fered to a carrier for transportation from one 
point to another in the same State, intends to 
have it further transported by a second car- 
rier into another State, does not make such 
first transportation interstate commerce or 
render the carrier subject to the control of 
the commission in respect to it, even though 
such first carrier may be informed of the 
ultimate destination of the merchandise.* It 
would seem, therefore, to be a fair deduc- 
tion from the authorities, that, where an act 
of the State legislature, by way of regulation 
of railroads or railroad rates, interferes with 
or applies to any carriage of goods or persons 
on a continuous trip through the State, it is 
so far void as an interference with interstate 
commerce. But it would be, in our opinion, 
going further than either reason or the 
authorities would warrant, to hold that a 
shipment of goods from one point to another 
point in the same State would not be gov- 
erned by the State regulation of railroad 
rates, simply because the goods were ulti- 
mately destined for transportation to another 
State. In no sense can such a carriage be 
considered interstate commerce, because at 
least while traveling through the State they 
are destined to a point within the State. 
This test of ‘‘continuous’’ carriage, if made, 
will reconcile most of the decisions of courts 
upon the question of what constitutes inter- 

%3 Ex parte Koehler, 30 Fed. Rep. 867. The point 
was clearly stated by Judge Deady, who decided this 
case, in the following language: ‘*Whenever an arti- 
cle destined to a place without the State, is shipped 
or started therefor, it becomes the subject of inter- 
state commerce. The mere fact that a railway wholly 
within the State anda vessel running between said 
State and another, meet at a point within the railway 
State and thus form a continuous line of transporta- 
tion between the two States by the one taking up the 
goods delivered by the other at its terminus and 
carrying them thence to their destination, does not 
bring the carriers who so use the railway and steamer 
within the act. So long as the railway and steamer 
are each operated under separate and distinct control, 
making its own rates, and only liable for the carriage 
and safe delivery of the goods at the end of its route, 
the act does not apply to the transaction. 

* Missouri & Lilinois Railway Tie & Lumber Co. v. 
Cape, etc. Co.,1 I. C. C. R. 30; see also N. J. Fruit 


Exchange Co. v. Cent. R. etc. Co.,21.C. C. R. 142. 
% Supra. 





state commerce, though it must be confessed 
that cases like the recent decision of Louis- 
ville N. O. T. R. Co. v. Mississippi,® will 
not bend to it, for, as to a contiuous passen- 
ger going through the State of Mississippi, 
the statute of that State in controversy was 
undoubtedly invalid, which the dissenting 
opinions of Justices Harlan and Bradley 
clearly show. 

The provision of the constitution of the 
United States which declares that congress 
shall have power to regulate commerce among 
the several States has already received an 
application extending far beyond what the 
profession in the first half of this century 
ever contemplated. A few years’ experience 
has shown that under the changed conditions 
of the country the distinction which was so 
easy to make half a century ago between 
commerce within a State and commerce be- 
tween different States is rapidly becoming 
more difficult. The whole distinction be- 
tween State and interstate traffic is somewhat 
artificial and false. The attempt to regulate 
the one without the other is difficult of suc- 
cess in the long run, and if the power of de- 
termination is to be left to the courts and 
not to the legislature to determine, it would 
seem advisable to lay down some plain and 
unequivocal tests by which the question in 
each case may be determined as to what is 
and what is not interstate commerce. 

Lyne S. METCALFE, JR. 

St. Louis. 








RAILROAD COMPANY — RIGHT OF WAY — 
EXTENT OF INTEREST. 
EAST TENNESSEE, V. & G. RY. CO. V. 
TELFORD’S EXRS. 





Supreme Court of Tennessee, October 30, 1890. 


1. Where a charter of a railroad company pro- 
vides that, in the absence of any contract between 
the company and the owner of the land through 
which the road may pass, it shall be presumed that 
the land upon which the road may be constructed has 
been granted to the company by the owner with right 
and title thereto as long as the same be used only for 
the purpose of the railroad, the interest acquired by 
the company is only an easement, and the land-owner, 
in whom remains the fee, may make any use of the 
land, subject to the easement, that is not inconsistent 
with the railroad company’s use of the same. 


2. The right to build side tracks being included in 
the original easement, the building ofa side track is 


‘ no new taking of the land, though for thirty years 
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prior thereto, and ever since the building of the main 
track, the land owner has cultivated the land in 
question; for such use by him is not ineonsistent with 
the railroad company’s easement, and hence is not 
adverse thereto. 


LurtTon, J.: Action for damages for land 
alleged to have been appropriated by plaintiff in 
error upon which to construct a siding parallel 
with the main track. The line of railway oper- 
ated by appellant was constructed more than 30 
years since, over the lands of G. W. Telford, and 
has been continually operated. Very recently 
the railway company have put in a side track 
over the same lands, and within 30 feet of the 
main track. The executors of Telford, in whom 
is vested the legal title, bring this action as for an 
additional appropriation. The eompany depends 
upon this ground that this additional track has 
been put upon their own right of way. No con- 
veyance was ever made by Telford of any right of 
way, and no condemnation had; the railway 
company claiming a right of way of 100 feet on 
each side of center of track, under the provision 
of section 23 of their charter, which is in these 
words: ‘In the absence of any contract with the 
said company in relation to land through which 
the said road may pass, signed by the owner 
thereof or his agent, or any claimant or person in 
possession thereof, which may be confirmed by 
the owner, it shall be presumed that the land upon 
which the said road may be constructed, to- 
gether with a space of one hundred feet on each 
side of the center of said road, has becn granted 
to the company by the owner thereof, and the 
said company shall have good right and title 
thereto, and shall have, hold, and enjoy the same 
as long as the same be used only for the purpose 
ofsaid read, and no ionger uniess the persons 
owning the said land at the time that part of the 
road which may be on said land when finished, 
or taose claiming under him, her, or them, shall 
apply for an assessment for the value of said land, 
as hereinbefore directed, within five years next 
after that part of said road was finished. And in 
case the said owners, or those claiming under 
them, shall not apply for such assessment within 
five years next after said part was finished, they 
shall be forever barred from recovering the said 
land, or having any assessment or compensation 
therefor,” etc. Act Jan. 27,1848. No action for 
an assessment of damages was ever brought by 
Telford, and there is no evidence that he was 
ever compensated. The constitutionality of this 
provision for the taking of private lands for a 
public use cannot be impugned. An ample 
remedy is given the owner to recover compensa- 
tion, and this remedy is exclusive. This point 
has been expressly ruled in a case involving a 
similar character. Simms v. Railroad, 12 Heisk. 
621. 

Defendants in error insist that the land not 
actually occupied by the railway track and em- 
bankments has been continuously cultivated by 
Telford since the construction of the road, and 





that for 15 years a part has been fenced in with 
his other lands, and that this has been under 
a claim of right, and therefore adverse 
and that this adverse holding has operated 
to defeat and extinguish any title or easement 
beyond that actually used by the com- 
pany. The railway company, on the other hand, 
contends that it only acquired an easement, and 
that the fee remained in the owner, and that the 
owner of the fee has the right, so long as an {ex- 
clusive occupation of the right of way is unneces- 
sary for the operation of the road, to make such 
use of the surface as is not inconsistent with the 
easement, and that the use for agricultural pur- 
poses was a use consistent with the rights of ap- 
pellant, and therefore not adverse. We are of 
opinion that the grant presumed to have been 
made by Telford was a grant not of the fee, but 
ofan easement. The doctrine of eminent domain 
rests upon the presumed necessity for the taking 
of private property fora public use. The taking, 
to be consistent with this theory, must, therefore, 
ordinarily be limited to the apparent necessities 
of the public. Statutes authorizing a taking of 
private lands for railway purposes generally limit 
the taking to an easement leaving the fee in the 
owner. When the statute does not clearly author- 
ize the condemnation of the fee, the easement 
alone should becondemned. Thischarter method 
of condemnation does not expressly condemn the 
fee,-and we think the “‘grant’’ presumed, and the 
‘title’? acquired, is a grant of an easement, and 
the title to the easement, and nothing more. 
Cooley, Const. Lim. (5th ed.) 691; Washington 
Cemetery v. Prospect Park, ete. R. Co., 68 N. Y. 
594; Lewis, Em. Dom. § 278. The fee under this 
constructiun remained with the owner, the rail- 
way acquiring a mere easement. The rights of 
one having an easement in the lands of another 
are measured and defined by the purpose and 
character of the easement, and from this it fol- 
lows that the owner of a fee subject to an easement 
may rigbtfully use the landfor any purpose not 
inconsistent with the rights of the owner of the 
easement. As said by Judge Cooley: ‘‘In con- 
sidering the rights of the owner of the fee where 
an easement has been condemned for public uses, 
if there can be any conjoint occupation of the 
owner and the public, the former shou.d not be 
altogether excluded, but should be allowed to 
occupy for his private purposes to any extent not 
inconsistent with the public uses.”’ Const. Lim. 
691. What was said on this subject by the Supreme 
Court of Kansas is so applicable, and so thoroughly 
states our view of the law, that we quote a para- 
graph: ‘‘An easement merely gives to a railroad 
company a right of way in the land; that is, the 
right to use the land for its purpose. This in- 
cludes the right to employ the land taken for the 
purpose of constructing, maintaining, and operat- 
ing a railroad thereon. Under this right the 
company has the free and perfect use of the sur- 
face of the land, so far as necessary, for all its 
purposes, and the right to use as much above and 
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below the surface as may be needed. This would 
include the right to tunnel the land; to cut em- 
bankments; to grade and make road beds; to 
operate and maintain a railroad, with one or more 
lines of track, with proper stations, depots, turn- 
outs, and all other appurtenances of a railroad. 
The former proprietor of the soil still retains the 
fee of the land, and his right to the land forevery 
purpose not incompatible with the rights of the 
railroad company. Upon the discontinuance or 
abandonment of the right of way, the entire and 
exclusive property and right of enjoyment revest 
in the proprietor of the soil. After the condem- 
nation and payment for damages, the soil and 
freehold belong to the owner of the land subject 
to the easement or incumbrance, and such land- 
owner has the right to the use of the condemned 
property, provided such use does not interfere 
with the use of the property for railroad purposes. 
In some cases, the right of the owner of the soil 
would practically not amount to anything, be- 
cause the purposes of a company might acquire 
the use of all the land taken to such a degree as 
to forbid the owner from any benefit whatever. 
The paramount right is with the railroad com- 
pany, and the land-owner can do nothing which 
will interfere with the safety of its road, appur- 
tenances, trains, passengers, or workmen.” 
Railroad Co. v. Allen, 22 Kan. 285. See, also, 
Locks & Canals, etc., Nashua & L. R. Co., 104 
Mass. 1. The use by Telford of the condemned 
land along-side of the railway company for agri- 
cultural purposes, so long as same was not re- 
quired for a purpose of convenience or necessity 
by the railway company, was a use entirely con- 
sistent with his right as the owner of the fee, and 
was not incompatible with the easement granted 
the railway. It was a use not made under a notice 
to the owners of the easement that its purpose 
was adverse to the easement, and it was not there- 
fore adverse. The railway company had the 
right toterminate such use whenever they de- 
sired to put the land to a use incident to the 
operation of their railway, and, in constructing a 
track thereon, they did not appropriate any prop- 
erty belonging to defendant in error. The judg- 
ment must be reversed, and the suit having been 
tried without a jury,,we now render such judg- 
meut as should have been pronounced by the 
circuit judge. The suit will therefore be dismissed, 
at the cost of appellee. 


Nore.—(A.) Rights of Way Held in Fee simple.— 
Where a railway company holds its right of way in 
fee-simple, there can be but little difficulty in de- 
termining the rights of the company and adjoining 
land-owner, respectively, in respect to occupation, 
user, limitation, etc., as the usual rules apply. It is 
the right of the company to use such rights of way 
for any purpose coming within the scope of its cor- 
porate powers, and, whether so used or not, to occupy 
to the exclusion of all others: Lewis on Eminent Do- 
main, §§ 277, 586, 593; Burnett v. N. & C. R. R. Co., 4 
Sneed (Tenn), 527; Yates v. Van DeBogert, 56 N. Y. 
526; Junction R. Co. v. Boyd, 8 Phila. 244. 

(B.) Where an Easement Vests.—But where, as is 





usually the case, only an easement in the land, held 
as a right of way, vests in the railway company, there 
is a conflict in the holdings as to the relative rights of 
the company andthe owner of the fee estate which 
supports the easement. 

(1.) One line of cases holds that the corporate du- 
ties of the railway company require that its possession 
and control of the right of way be of the whole and 
exclusive, as against the owner of the fee, as a matter 
of law; that the use is one permanent in its nature 
and practically exclusive: Hazen v. Boston & Maine 
R. Co., 2 Gray (Mass.), 577; Hurd v. Rutland & B. R. 
Co., 25 Vt. 116; Hayden v. Spillings, 78 Me. 413; Rob- 
bins v. St. Paul, ete. R. Co., 22 Minn. 286; Chicago & 
M. R. Co. v. Patchin, 16 Ill. 198; s. c.,61 Am. Dee. 65. 

In Jackson v. Rutland & B. R. Co., 25 Vt. 150; s. c., 
60 Am. Dec. 246, Redfield, C. J., says: “The railway 
company must have the right at all times to the ex- 
clusive occupancy of the lands taken, and to exclude 
occupancy by the former owners in any mode and for 
any purpose.’’? Seealso Troy & B R. Co. v. Potter, 43 
Vt. 265; s. c., 1 Am. Rep. 325, where it is held that an 
adjvining land owner has no right to go upon a right 
of way for the purpose of cutting and removing 
herbage. 

(2.) Other cases, however, hold that the owner of 
soil has a right to herbage growing upon the right of 
way, Blake v. Rich, 34 N. H. 282; to ice formed within 
the boundary of the right of way, (Julien v. Wood- 
small, 82 Ind. 568); to stone ina quarry (Aldrich v. 
Drury, 8 R. [. 554; s. c., 5 Am. Rep. 624); minerals 
below the surface (Evans v. Haefner, 29 Mo. 141; 
Poutney v. Clayton, 11 L. R. Q. B. 820; s. c., 14 Am. 
& Eng. Ry. Cas. 476 and note; Barclay v. Howell, 6 
Pet. 488) ; and, in short, to an occupation for any pur- 
pose consistent with the use of its easement by the 
railway company. Cooley, Const. Lim. 558; Wash- 
burn, Easements, *159; Proprietors, etc. v. N. & L. R. 
Co., 104 Mass. 1; s. c., 6 Am. Rep. 184; Atkins v. 
Broadman, 2 Mete. (Mass.) 457; s. C., 87 Am. Dec. 
100; Phipps v. Johnson, 99 Mass. 26, Arnold v. 
Stevens, 24 Pick. (Mass.) 107; s.c.,35 Am. Dec. 305. 

But when these rights in their exercise would inter- 
fere with privileges or duties’ of the railway company 
in the use of its easement, they may be terminated, 
and, it would seem, by the managers of the railway. 
“The mode of occupation and the degree of exclusive- 
ness, necessary or proper for the convenient exercise 
of its franchises, are within the absolute discretion of 
the managers of the corporate franchises. They are 
the sole judges of what is proper or convenient as 
means for attaining the end and performing the serv- 
ices for which the corporate franchises were granted.” 
Proprietors, ete. v. N. & L. R. Co., supra, citing 
Brainard v. Clapp, 10 Cush. (Mass.) 6; 8s. C., 57 Am. 
Dec. 74. See also Pierce v. Boston & L. R. Corp., 141 
Mass. 481; Kan. C. Ry. Co. v. Allen, 22 Kan. 285; s. c., 
31 Am. Rep. 192. 

(3.) “Other courts hold that it is a question of fact 
whether the necessities of the company require the 
exclusive occupancy of the right of way, and what use 
of the same by the owner of the fee is not inconsistent 
with the company’s rights. The latter is the pre- 
vailing doctrine where only a fee vests in the .com- 
pany.’’? Lewis on Eminent Domain, § 586, citing and 
adopting the language of Kan. C. R. Co. v. Allen, 
supra; Kan. C. & E.R. Co. v. Kregelo, 32 Kan. 608, 
and other cases. See also Evans v. Haefner, 29 Mo. 
141; Ala., ete. R. Co. v. Burkett, 42 Ala. 83. 

The test to ascertain whether as against the owner 
of the fee, the right of way can be exclusively occu- 
pied by the company, is: In point of fact, is such oc- 
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cupation necessary for the proper operation of the 
road? Jb. 

(C.) What Possession or User by the Owner of the 
Fee is Adverse.—In States where by legislative enact- 
ments railways acquire a fee simple title to rights of 
way; or where, by judicial construction, the easement 
or use that vests is held to be exclusive, per se, or 
practically equivalent to a fee (1), it would seem that 
any use of the soil of the right of way by the former 
owner of the land, or by the owner of the ultimate 
fee, would be adverse to the railway company. Thus, 
in a recent case the Supreme Court of Illinois says: 
‘It is insisted that the plaintiff’s right of way being 
an easement, the fee remaining in Walker and his 
grantees, is to be regarded as being held under their 
title, and therefore not hostile to the plaintiff so as to 
constitute it an adverse possession. If the right of 


way of a railroad company were an easement, the . 


proper enjoyment of which was consistent with the 
possession and occupancy of the land by the owner in 
fee, such possession and such occupancy might be re- 
garded as a mere exercise by the owner of the servient 
estate of his property rights, subject and in subordi- 
nation to the easement. Such, however, is not the 
character of the easement which a railroad company 
acquires in the land covered by its rightof way. * * * 
While we are not disposed to hold that the deed from 
Walker to the plaintiff conveyed to the plaintiff an 
estate in fee in the right of way, it is clear that in 
conveying an estate which, so far as the right of pos- 
session for railroad purposes is concerned, had most 
of the qualities of the fee; the right of possession 
thereby conveyed was exclusive, and was wholly in- 
consistent with the subsequent possession of the land, 
or any part of it, by the grantor or his assign, for pur- 
poses of grazing or agriculture, or as a part of the 
farm to which it originally belonged.” Illinois Cent. 
R. Co. v. Houghton, 126 Ill. 233. See also Yeakles v 
Nance, 2 Wharton (Penn.), 123; Barker v. Clark, 4 N. 
H. 380. 


But in cases (2) where the railway company in 
its discretionary power to render its occupation 
of the right of way exclusive, or not, has so exer- 
cised this discretion as to permit a use of the soil by 
the land owner for a purpose incident to the fee 
estate; or, again, in cases (3) where such use of the 
soil by the fee owner is, in instances, a matter of right 
apd not of grace, the principle decided in the leading 
case, E. T., V. & G. Ry. Co. v. West, is applicable. 

In the notes of Hare and Wallace to Dovaston v. 
Payne, 2 Smith’s Lead. Cas. (8th ed.) 165, it is said: 
“An easement is a right invisible and intangible, ex- 
isting distinct from an ownership in soil. The de- 
fendant ploughed his own soil over which the plaintiff 
had a right of way, but he did not plough the right of 
way.” 

The Iowa court holds that: ‘The possession of the 
plaintiff (land owner) was not adverse to, nor incon- 
sistent with, the right of the defendant (railway) to 
occupy the whole of the right of way whenever it 
became necessary or desirable to do so.’? Slocumb v. 
Ry., 57 Lowa, 337; 8. c.,11 N. W. Rep. 641. See also 
Jeffersonville, etc. R. Co. v. Oyler (Ind.), 5 Am. & 
Eng. Ry. Cas. 401; Watkins v. Lynch, 71 Cal. 21; War- 
ner v. Fountain, 28 Wis. 405; Washb. on Eas. *551. 

In an analogous case—that of a public highway— 
where an adjoining land owner had inclosed a portion 
of the highway not in actual use by the public, it was 
held that such encroachment was not inconsistent 
with, nor adverse to, the public’s easement. The 
court said: ‘*There was nothing in the character of 





the improvement which indicated an intention to per- 
manently appropriate theland. * * * He carefully 
avoided inclosing any part of the road actually used 
by the public. He infringed no right which was then 
enjoyed or apparently desired. Nothing was done to 
excite the apprehension of the public, or to call for its 
protest. We hear of no declarations, and all of his 
acts were consistent with a temporary occupancy by 
the permission or the mere sufferance of the public, 
till the land should be required for its use.” Lane v. 
Kenedy, 13 Ohio St. 42. 

The Massachusetts cases, supra, and the principal 
case taken together, lay down a symmetrical and 
perhaps the better doctrine. A railway company, 
holding its right of way as an easement, has the abso- 
lute option to occupy such right of way to the exclu- 
sion of the owner of the fee estate; but until this 
option is exercised, the fee owner may use the soil for 
any purpose incident to the fee and not incompatible 
with the use of the easement. A user ofthe soil for 
agricultural purposes is not adverse to the use of the 
easement for railroad purposes, so long as the railway 
company’s use of the easement, in as ample a manner 
as it desires, is not interfered with or declared against. 

Quere: How far may the rulings on this question in 
the several States be affected by legislative policy— 
shown in enactments requiring railway companies to 
inclose their rights of way? 


Jonesboro, Tenn. Sam’L C, WILLIAMS. 








CURRENT EVENTS. 





_ PROCEEDINGS OF BAR ASSOCIATIONS. 

We have been somewhat remiss in failing to notice 
the receipt of reports of the meetings of different bar 
associations held during the past year. 

THE NATIONAL BAR ASSOCIATION.—At the time of 
the meeting of this distinguished body, we made men- 
tion of its interesting proceedings, and particularly 
called attention to the very scholarly address of Judge 
Elliott of Indiana, which is printed in full in the official 
proceedings and which will be found to contain many 
ideas and suggestions on the subject of local self- 
government, which the legal fraternity and legislators 
would do well to read. The address of Addison C. 
Harris, president of the Indianapolis Bar Association, 
is also reported as well as that of John H. Doyle, the 
president of the association, who, in a vigorous man- 
ner calls attention to many defects in the administra- 
tion of law, and advocates, as faras practicable, the 
unification of the laws of the various States, which 
relate to matters in which the people of the United 
States have a common interest. The committee on 
legal education and admission to the bar made an ex- 
tensive report on the subject of admission to the bar 
of attorneys from other States, and whether any, and 
if so what laws are feasible and proper to secure 
reciprocity between the courts of the several States in 
this respect. The association elected Charles Marshall 
of Baltimore, as president for the ensuing year, and 
agreed to meet at Boston in August of this year. 

THE TENNESSEE STATE BAR ASSOCIATION.—The 
report of the proceedings of this association, held at 
Lookout Mountain, shows that it is vigorous and 
prosperous. The report of the committee on judicial 
administration and remedial procedure, suggesting 
certain reforms in the procedure of Tennessee courts, 
and also an entire revision of the constitution, met 
with considerable discussion. The report of the com- 
mittee appointed to consider an amendment to the 
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lien laws of the State and also the law of damages for 
injuries to fellow-servants, which was adverse to such 
amendments, was upheld, in a vigorous paper, by 
George T. Fry. The meeting closed with addresses 
by the president, J. M. Dickinsor, by W. B. Swaney 
on the subject of statutory charters for corporations 
in Tennessee, by A. 8. Colyar, on biographical sketch 
of Judge A. J. Marchbanks, by Albert D. Marks, on a 
suggested improvement in the selection of jurors. 
The committee on taxation submitted a report em- 
bodying a new enactment on the subject of taxation 
and collection of revenue. H. H. Ingersoll gave a 
biographical sketch of Col. John Netherland, and L. 
B. McFarland talked of the life and character of Judge 
William C. Folkes. 

Tue VIRGINIA STATE BaR ASSOCIATION.—The 
meeting of this association was held at Old Point 
Comfort. The feature of the meeting was an address 
by Charles E.. Fenner of Louisiana, on ‘‘The 
Ancient Lawyer.” A paper was read by Richard B. 
Davis, on the liability of employer to employee for 
damages resulting from negligence of co-employees. 
Rk. T. W. Duke, evolved some thoughts on the study 
and practice of the law. 

THE WEsT VIRGINIA STATE BAR ASSOCIATION.— 
The meeting of this association was held at Parkers- 
burg, and seems to have been a thoroughly business 
meeting to judge from the report ofits proceedings. 
The members listened to an interesting address by 
William M. Ramsey, of Cincinnati, on “The Pro- 
fession of the Law.” 





Has TAKEN His Seat.—Mr. Justice Brown sub- 
scribed the oath of office and took his seat on the 
national supreme bench last Monday. He wore anew 
black silk robe that was kindly ient to kim for the 
occasion by Mr. Justice Field. Immediately after the 
ceremony, the chief justice announced the decision of 
the court in a habeas corpus case that was brought up 
on an appeal from Judge Brown’s decision in the 
Michigan district. Departing a little from custom, 
the chief justice said: ‘*We concur in the views ex- 
pressed by Judge Brown in disposing of this case in 
the circuit court, and the judgment is affirmed.”’ 








RECENT PUBLICATIONS. 





THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority, Subsequent 
to Those Contained in the ‘‘American Decisions” 
and the ‘American Reports,’? Decided in 
the Courts of Last Resort of the Several States, 
Selected, Reported, and Annotated By A. C. 
Freeman and the Associate Editors of the “‘Amer- 
ican Decisions.”? Vol. 14and 15. San Francisco: 
Bancroft- Whitney Company, Law Publishers and 
Law Booksellers. 1890. 

As this series progresses, one cannot but be im- 
pressed with the remarkable judgment exercised by 
Mr. Freeman, in the selection of important cases, and 
equally so with the exhaustive and able annotations 
accompanying many of the cases. In volume 14, will 
be found the case of Sharp v. State, from Arkansas, 
involving the question as to the invasion by the court 
of the province of the jury, with an exhaustive note. 
The cases collected in the note to Barrett v. Fisch, are 
useful, as showing the rulings of the court upon the 
sufficiency of the description of property in chattel 
mortgages. The very exhaustive review of the case of 
Hagerman v. Buchanan, from New Jersey, is of value 
on the subject of voluntary conveyance. Volume 15 





contains the case of People v. Reed, from California 
on the subject of what constitutes a dedication of a 
street. McAllister v. Detroit Free Press Co., from 
Michigan, is a notable and leading case on the subject 
of newspaper libel. The modern doctrine as to malice 

in such publications is here thoroughly reviewed in a 
note to the case. The liability of a city in the main- 

taining of a nuisance is extensively treated in a note 
to the case of City of Fort Worth v. Crawford. 








QUERIES ANSWERED. 





QuEry No: 2. 
(To be found in Vol. 32 Cent. L. J. p. 13.) 

Is a type-written will, duly signed and attested ac- 
cording to law, valid? Most of the American States 
have, by statutory enactment, prescribed the mode in 
which wills or testamentary documents may be made. 
As a rule, the States have enacted that “every person 
of full age and sound mind,” being seized in his own 
right of any lands, or any right thereto, or entitled to 
any interest therein, descendible to his heirs, may de- 
vise and dispose of the same by his last will and testa- 
ment in writing. What is the legal meaning of the 
word writing in this connection? The English statute 
of frauds expressly required that a will of lands should 
be in writing, yet it has been held by the courts that if 
a portion or the whole of the will be in print, engray- 
ing or lithograph, it is, no doubt, a sufficient compli- 
ance with the statute. 2 Bl. Com. 376; Chitty’s Notes. 
It has long been settled in some of the States that 
where a statute requires the formality of writing, 
printing is a sufficient compliance therewith. Temple 
v. Mead, 4 Vt. 586; Henshaw v. Foster, 9 Pick. 312. 

In the ease of Temple v. Mead, the question at issue 
was whether, under the constitution of Vermont, a 
printed vote for governor, etc., was a legal vote, and 
it was held that a printed vote was legal, although the 
law specified that the vote should be in writing. Com- 
paring the definitions, given by Webster, of printing 
and writing, we find that printing is “impressing let- 
ters or figures on paper, cloth or other material. To 
write is to impress by forming letters and words on 
paper or stone, as to write a deed; to write is also the 
act of forming characters, letters or figures as the rep- 
resentative of ideas; that writing is the act or art of 
forming letters and characters on paper, wood, stone 
or other material, for the purpose of recording ideas 
which the words or characters express, or of commu- 
nicating them to others by visible signs. In all works 
by legal writers, and in the statutes which have been 
enacted, the expression, written or printed contract, 
is made use of in the same general and comprehensive 
sense. A deed is defined to be a writing, signed, etc., 
yet it is always said that it may be printed. In some 
States there is a statutory provision that no action 
shall be maintained on any agreement for the sale of 
lands, etc., unless said agreement be in writing and 
signed by the parties. Other contracts, to be legally 
binding, are required to be in writing. It would not 
be contended that by these statutes an agreement, 
wholly in print, signed by the parties, would be inef- 
fectual. “‘Writs are defined to be precepts in writing, 
yet it is universal practice in all the States to have 
them printed. There are many instances in which 
printing is considered the same essentially as writing. 
In the system of penal law, prepared for the State of 
Louisiana by Mr. Livingston in chapter (1) one, among 
other definitions is found a definition of the word 
writing, as follows: Wherever the contrary does not 
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appear from the context, writing not only means 
words traced with a pen or stamp, but printed or en- 
graved, or made legible by any other device. 9 Pick. 
316. A bond is a writing obligatory, though printed. 
A promise in writing, to avoid the statute of frauds, 
may be printed. The statute of Anne, respecting 
promissory notes, speaks of notes in writing, yet they 
are printed. Thus, by analogous reasoning, it follows 
that the characters and signs made by the use of a 
type-writing machine, express and communicate to 
the mind the same ideas as though the signs and char- 
acters were traced with a pen and ink. Therefore, a 
will type-written, duly. signed and attested according 
to law, is valid. W. H. PAYNTER. 
Omaha, Neb. 








HUMORS OF THE LAW. 





IN a tribunal of justice in St. Louis, a certain irasci- 
ble lawyer lately indulged his unruly tongue in some 
disrespectful language to a mild mannered judge, who 
first requested and then ordered the offender to take 
his seat. The lawyer refused, and to make his refusal 
strong, declared, with a warlike glanee ata pair of 
robust bailiffs, that there was no power at the com- 
mand of the court to make him sit down. “Well, 
sir,” said the judge in a voice of gentle peace, if the 
court can not make you sit down, we can make it 
rather expensive for you to stand up. Mr. Clerk, 
enter a fine of fifty dollars against Mr. for con- 
tempt.’? The angry lawyer resumed his seat. 
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1, ACCORD AND SATITFACTION.— There being a contro- 
versy between an attorney and a county auditor as to 
the amount the attorney was entitled to receive from 
the county for conducting a suit for it, the issue to 
which controversy may well have been considered 
doubtful by them, the acceptance ofa certain amount 
in settlement is binding on the parties. — Bevens v. Dun- 
lop, Ark., 14 8. W. Rep. 769. 


2. ACTION—Petition. — The phrase “ civil actions” in- 
cludes actions at law or suits in equity, and all other 
judicial controversies in which rights of property are 
involved, and is used in contradiction to “ criminal 
action.’”’— Fenstermacher v. State, Oreg., 25 Pac. Rep. 142. 

3. ADVERSE POSSESSION. — The repudiation of the 
claim of the purchaser of an undivided one-fifth inter- 
est in a Mexican grant by the persons in possession of 
the land under a patent from the United States, claim- 
ing the whole title, and their ‘continuous, exclusive, 
and adverse possession of the land for more than five 
years thereafter, is a bar to the title of the purchaser 
of such one-fifth interest.— Trenouth v. Gilbert, Cal., 25 
Pac. Rep. 126. 


4. APPEAL-BOND—Time of Filing.—Comp. Laws Dak. 
§ 5231, provides asto the undertaking on appeal that 
“the original must be filed with notice of appeal, and 
a copy showing the residence of the sureties must be 
served with the notice of appeal:” Held, that the fact 
that such an undertaking reciting that appellant 
“hereby intends to appeal” was executed and filed 
more than three months before the notice of appeal 
did not invalidate it, where a copy of it was served 
with the notice of appeal, and the original was refiled 
with such notice. — Pierce v. Manning, 8. Dak., 47 N. W. 
Rep. 295. 

5. APPEAL—Final Order.—An order that a temporary 
injunction be dissolved so far as it affected defendant’s 
doing with the premises as she wished, except to con- 
vey the same, but without prejudice to complainant’s. 
taking any legal steps to assert any claim to the prem- 
ises, is not a final order from which an appeal will lie. 
—Schuffert v. Grote, Mich., 47 N. W. Rep. 254. 

6. APPEAL—Review. — In an action for one-half the 
net profits of a business agreed to be paid by defend- 
an‘ to plaintiff in lieu of wages, a referee’s finding as to 
the amount due plaintiff, based on a partial settlement 
between the parties and supported by the evidence in 
the case, will not be set aside because he neglected to 
consider a debtor and creditor statement of accounts 
filed by defendant, as required by Circuit Court Rule 
Wis. 22, § 5, but in relation to which account no testi- 
mony was offered. — Brennan v. Booth, Wis., 47 N. W. 
Rep. 271. 


7. APPEAL — State Courts. — Under the twenty-fifth 
section of the judiciary act, requiring a title, right, 
privilege, or immunity claimed under any act of con- 
gress, treaty, 6tc., to be “specially set up” in the State 
courtin order that its decision may be reviewed by 
writ of error to the Supreme Court of the United States,. 
such right, title, etc., is claimed too late when suggested 
for the first time in a petition for a rehearing in the 
State supreme court; and, where the record shows 
this to be the case, the writ of error will be dismissed. 
— Texas, etc. Ry. Co.v. Southern Pac. Ry. Co., U. 8.5. C., 
118. C. Rep. 10. 


8. APPEAL—Statement.—A statement on appeal which 
is not served until five days after the expiration of an 
additional period allowed by the court for its prepara- 
tion cannot be considered by the appellate court. — 
Buckley v. Althoff, Cai., 25 Pac. Rep. 134 

9. APPEAL—Writ of Error.—Under Rey. St. Ill. ch. 110, 
§ 67, which provides that writs of error may be taken 
from all final orders, judgments, and decrees, a writ of 
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error will not lie from an order changing a suit to re- 
move a cloud from title to an action of ejectment, 
since such order is interlocutory.—Gunnv. Donoghue, 
Ill., 25 N. E. Rep. 750. 

10. APPEALABLE ORDERS.—An order vacating an order 
which vacated a former order setting aside a sheriff’s 
sale under foreclosure judgment is an appealable 
order, as affecting a substantial right upon a summary 
application after judgment.—Bailey v. Scott,S. Dak., 47 
N. W. Rep. 286. 

1l. ARBITRATION AND AWARD.—In an action against a 
railway for damages caused by taking plaintiff's land 
for a right of way without compensation, defendant set 
up as a defense that the amount of damages had been 
submitted to arbitration by agreement between plaint- 
iff and a contractor who had agreed with defendant to 
procure the right of way; that the award had been 
made; and that the contractor was willing to fulfill the 
same, and before this suit had tendered to plaintiff the 
amount thereof: Held, that the performance of the 
award could be enforced by defendant, and that the 
defense was sufficient. Terre Haute ¢ L. R. Co. v. 
Harris, Ind., 25 N. E. Rep. 831. 

12. ASSIGNMENT—Corporation.—The right of a laborer 
employed by a corporation to enforce his claim for 
services against the stockholders personally, as pro- 
vided by Rev. St. Wis. § 1769, survives to his personal 
representatives, and is therefore assignable.—Day v. 
Vinson, Wis. 47 N. W. Rep. 269. 

13. ASSIGNMENT—Right of Assignor.—While the as- 
signment, by the purchaser, of a contract for the pur- 
chase of fruit at a specified rate will not relieve him 
from his obligation tothe seller, who has not consented 
to the assignment, as provided by Civil Code Cal. § 1457, 
yet,as between the purchaser and his assignee, the 
latter is bound to receive and pay for the fruit, under 
section 1589.—Cutting Packing Co. v. Packers’ Exchange, 
Val., 25 Pac. Rep. 52. 

14. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Under 
the insolvent act of 1881, as amended by chapter 30, 
Laws 1889, insolvent debtors may voluntarily make an 
assignment for the benefit of creditors in pursuance 
thereof, and the assignee will be treated as an officer of 
the court having the same powers and duties as a re- 
ceiver; where such assignment was made pending an 
application for a receiver, and the court was satisfied 
that no preferences were secured thereby, and the 
purposes of the application were fully answered by the 
assignment, held, that the court was justified in refus- 
ing to grant the same.—Weitzner v. Hyde, Minn., 47 N. 
W. Rep. 311. 


15, ASSUMPSIT—Common Counts.—Plaintiff sold to 
defendant certain machinery, the final payment te be 
made after it was put in running order, the machinery 
to be erected in defendants’ mill at R without expense 
to defendants, except that they should do all the team. 
ing required in R: Held that, under the common 
counts in assumpsit, the question of plaintiffs’ right to 
recover for an extra wheel furnished in place of one 
broken by defendant’s truckman, could not be litigated. 
—Allis v. Voigt, Mich., 47 N. W. Rep. 334. 


16. ASSUMPSIT—Goods Sold and Delivered._Where 
non-transferable orders drawn by defendant on itself, 
and payable to plaintiff, were received by the latter, at 
the request of defendant, in payment for goods sold 
those to whom the orders were delivered, and the 
plaintiff's accounts were checked up each month, and 
the orders returned to defendant, plaintiff can recover 
as for goods sold and delivered.—Zast ¢ West Texas 
Lumber Co. v. Barnwell, Tex., 14 8. W. Rep. 782. 

17. ATTACHMENT—Bond.—Property attached was sold, 
and the proceeds paid under order of the court to two 
creditors not parties to the suit on their giving bond to 
pay such judgment as plaintiff might recover: Held, 
that there was no jurisdiction in the attachment suit to 
render judgment for the amount of plaintiffs’ recovery 
against the principals and surities on the bond, no pro- 
eess having been issued to them, and none of them 





having appeared.— Williams v. Barnwell, Tex., 148. W. 
Rep. 784. 

18. ATTORNEY—Compensation—Lobbying.—The_ evi- 
dence showed that a part of the services rendered by 
plaintiff, an attorney, consisted in personal solicitation 
of members of the legislature to act favorably on a bill 
she was seeking to have passed for defendant; but 
there was nothing to show that she used dishonest, 
secret, or unfair means, and there was evidence that 
such members knew she was acting for defendant: 
Heid, that she was not “lobbying,” within the meaning 
of Const. Cal. art. 4, § 35.—Foltz v. Cogswell, Cal., 25 Pac. 
Rep. 60. . 

19. ATTORNEY’S CONTRACT—Assignment.—The princi- 
ple that an attorney cannot assign a contract for his 
services, and substitute another attorney in his place, 
without the client’s consent, has no application where 
the attorney has practically rendered all the services 
he contracted to do before the assignment was made; 
and insuch a case the assignment of the contract is 
valid, being snbstantially the assignment of a debt due. 
— Taylor v. Black Diamond Coal Min. Co., Cal., 25 Pac. 
Rep. 51. 

20. BILL OF REVIEW—Decree.—A bill to review a de- 
cree directing defendant to surrender possession of 
certain premises will not lie where possession has not 
been surrendered nor an order obtained dispensing 
with such surrender—Xuttner v. Haines, Il., 25 N. E. Rep. 
752. 

21. BUILDING ASSOCIATIONS—Power to Borrow Money. 
—A building association organized and incorporated 
under Rev. St. Wis. ch. 93, not being prohibited 
either by statute or by-law from borrowing money, 
may, on maturity of a series of stock, borrow money to 
pay the shares of the non-borrowing members of such 
series, instead of accumulating funds to pay off such 
series.—North Hudson Mut. Bldg. G Loan Ass'n v. First 
Nat. Bank of Hudson, Wis., 47 N. W. Rep. 300. 

22. CARRIERS OF GOODS.—Trustees in possession of a 
railroad, and of a dock and warehouse at the terminus 
of such road, had certain goods delivered at the dock 
to be shipped by a lake line, over which they had no 
control, and in the earnings of which they had no in- 
terest. On receiving the goods, they gave a shipping 
receipt, providing that their liability should cease at 
their depot at which freight was to be delivered to 
another carrier, and, “for all loss and damage occur- 
ring in the transit of said packages, the legal remedy 
shall be against the particular carrier or forwarder 
only in whose custody the said packages may actually 
be at the time of the happening thereof, it being under- 
stood that the trustees assume no other responsibility 
for their safe carriage or satety than may be incurred 
on their own road:” Held, that neither the trustees nor 
the road were liable for damages to the goods while in 
transit on the lake.— Tolman v. Abbot, Wis , 47 N. W. Rep. 
264. 


23. CARRIERS OF PASSENGERS.— After a “round-trip” 
or “excursion ” railroad ticket has been used by the 
holder in going one way over the route, itis good, in 
the hands of a purchaser from the original holder, for 
the return trip there being no condition in the contract 
to the contrary.—Hof'man v. Northern Pac. R. Co., Minn., 
47 N. W. Rep. 312. 


24. CARRIERS OF PASSENGERS—Pass — Release—Negli- 
gence. — In acontract by a railroad company for the 
transportation of cattle, a stipulation is void, by which, 
in consideration of a free pass, the person in charge of 
the cattle releases the company from liability for any 
injury sustained by him, and the responsibility for neg- 
ligence, and the presumption thereof from a collision, 
are the same in such case as incase of aninjuryto a 
passenger who pays full fare.— Louisville, etc. Ry. Co. v. 
Faylor, Ind., 25 N. E. Rep. 869. 

25. CERTIORARI — When Lies. — Certiorari lies only to 
ascertain the validity of judicial proceedings on their 
face, and, when questioned, the jurisdiction of the 
court entertaining them, it cannot serve to review a 
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judgment.—State v. Judge Criminal District Court, La.,8 
South. Rep. 277. 

26. CHATTEL MORTGAGES. — Where personal property 
upon which there are three chattel mortgages, is seized 
on execution under a judgment in favor of a fourth 
creditor, and a forthcoming bond is given therefor, one 
ofthe mortgagees although invested with power of 
sale can upon default, maintain a bill for foreclosure 
and the appointment of a receiver to preserve the 
property from sale under the execution. — Bolling v. 
Vandiver, Ala., 8 South. Rep. 290. 

27. CHATTEL MORTGAGE—Recording. — Under Rev. St. 
Wis. § 2315, where two partners mortgage chattels, and 
the mortgage is recorded, and afterwards one of the 
partners sells his interest to the other, and takesa 
mortgage to secure the pay, and dies before the time 
for renewing the first mortgage, the first mortgagee 
may recover possession from decedent’s administrator, 
though he fails to renew the mortgage, and though, 
after such failure, decedent’s administrator takes pos- 
session for the benefit of decedent’s creditors, who had 
filed claims, such recovery, however, being subject to 
the right of redemption, either of the administrator or 
of the surviving partner.— Uliman v. Duncan, Wis., 47 N. 
W. Rep. 266. 

28. COMPROMISE — Fraudulent Representations. —A 
contract to convey lands by warranty deed on payment 
of the price on or before a fixed date, “ time to be of 
the essence of the contract,” was assigned, and on the 
last day the assignee tendered the purchase money. A 
deed was afterwards made, but the vendor’s title prov- 
ing defective, it was refused, and a clear title de- 
manded. Three years later the vendor, without giving 
notice of a rescission of the contract, conveyed to a 
third person who knew all the facts. Afterwards the 
purchaser andthe assignee of the contract, each in- 
sisting that he had an absolute right to the lands, com- 
promised their claims by conveying to each other an 
undivided one-half interest in the property: Held, that 
the purchaser’s failure to disclose a prior agreement 
to convey to the original vendee under the contract 
one-half the lands upon securing a good title did not 
constitute a fraudulent suppression of a fact, and the 
compromise was binding, even though the assignee 
parted with rights which the law would have sustained. 
—Hennessy v. Bacon, U. 8. 8. C., 11 8. C. Rep. 17. 


29. CONDITIONAL SALE— Repossession. — As between 
the parties, a conditional sale of persoralty—title to re- 
main in the seller until price paid—is good, even though 
accompanied by change of possession, and when, upon 
default, the seller regains possession before any other 
person has acquired alien by levy, sale, or otherwise, 
his title is perfect, and a subsequent levy and sale of 
the goods, as the property ofthe vendee,is wrongful. 
—Hineman v. Matthews, Penn., 20 Atl. Rep. 843. 


30. CONFLICT OF Laws—Husband and Wife. — A mort- 
gage of land situated in Indiana, previously conveyed 
by a husband to his wife by way of gift, was executed 
by the husband and wife, who were at that time resi- 
dents of the State of Kentucky, to secure a loan, made 
In part to pay off prior incumbrances on the land: Held, 
that the question of the power of the wife to incumber 
her real estate was to be determined by the law of the 
place where the property was situated; and the 
validity of the mortgage was not affected by the stat- 
utes of Kentucky.—Cochran v. Benton, Ind., 25 N. E. Rep. 
870. 

31. CONSTITUTIONAL Law—Judicial Powers.— A court, 
created by the legislature pursuant to the constitution, 
can punish a person who wrongfully resists its process 
as for contempt. — Hawkins v. State, Ind.,25N. E. Rep. 
818. 


32. CONSTITUTIONAL Law—Licensing Soliciting Agents. 
—The borough ordinance of Union Oity, Pa., requiring 
all persons canvassing from house to house for the 
purpose of selling, inter alia, books, or soliciting orders 
therefor from the general public, to take out a license, 
and pay to the borough a fee for doing such business 





in so far as it touches a citizen of another State, who as 
the agent of a person engaged in the book trade in such 
other State, simply so canvassed and took orders for 
the sale of a book, the orders to be sent to and filled by 
his principal, is a regwation of commerce among the 
States, and is void. — Inre White, U.8.C.C. (Penn ), 43 
Fed. Rep. 913. 

33. CONSTITUTIONAL LAW—Regulation of Commerce.— 
Act Ind. 1889, p. 150, entitled “An act for the protection 
ofthe public health by the promoting of the growth 
and sale of healthy cattle and sheep, making it a mis- 
demeanor to sell the same without inspection before 
slaughter within this State, and to authorize eities to 
appoint inspectors,” is in violation of the constitution 
of the United States. — State v. Klein, Ind., 25 N. E. Rep. 
873. 

34. CONSTITUTIONAL Law—Title of Acts.— The title to 
Pub. Acts Mich. 1889, No. 195, “ An act to provide for the 
assessment of property, and the levy of taxes thereon, 
and for the collection of taxes heretofore or hereafter 
levied,” is not in violation of Const. Mich. art. 4, § 20, 
providing that “nolaw shall embrace more than one 
object, which shall be expressed in its title,” it having 
but one object, the collection of delinquent taxes, 
though it includes past as well as future levies.— 
Auditor General v. Stiles, Mich., 47 N. W. Rep. 241. 

35. ConTRACT—Rescission.—Piaintiff, induced by false 
representations of a partner in a firm as to the value of 
the firm’s assets, conveyed land and paid a sum of 
money in exchange for such partner’s interest. On 
discovering the fraud, plaintiff offered to rescind by 
transferring back all that be had received, and de- 
manded areconveyance of the real estate. He after- 
wards renewed the tender and demand, and tendered 
also asum of money which in the mean time he had 
received, arising from the sale of property of the firm: 
Held, that bis right to a rescission was perfected by the 
first tender, and was not lost by his subsequent receipt 
of such money, the sale from which it arose not having 
been in the course of business of the firm, and the 
money having been fully accounted for.— Tarkington v. 
Purvis, Ind., 25 N. E. Rep. 879. 

36. CONTRACT—Rescission.—When there is a contract 
between two persons for the benefit of a third, the two 
may rescind at any time before acceptance by the 
third.—Jordan v. Laverty, N. J., 20 Atl. Rep. 832. 


37. CONTRACTS— Specifications. — When a contract in 
writing whereby a painter agreed with an owner to do 
all the painting on certain houses agreeably to speci- 
fications signed by the parties and annexed to the con- 
tract and to provide such good, proper and sufficient 
materials as shall be proper and sufficient for complet- 
ing all said painting of the buildings mentioned in the 
specification, was executed, there was annexed thereto 
aletter signed by the painter showing the kind and 
quality of materials to be used, and how they were to 
be applied: Held, that such letter was a “specification” 
within the meaning of the contract and became part of 
the contract which was to be construed therewith. — 
McGeragle v. Broemei, N. J., 20 Atl. Rep. 857. 


38. CONTRACT—Statute of Fraud. — A contract for the 
publication of an advertisement is not a contract for 
the sale of goods, ehattels, or things in action, within 
the meaning of Rev. St. Wis. § 2208, requiring such con- 
tract of sale to be in writing where the price is $50 or 
over.— Goodland v. LeClair, Wis., 47 N. W. Rep. 268. 


39. CoONTRACT—Street Lighting.— Under a contract by 
which a gas company agreed to furnish natural gas to 
a village, free of charge,‘“‘for all street lamps,” the 
kind of lamps intended must be determined by the 
common use o the word where natural gas is used for 
street lighting; and, where open lights only are used 
for such purposes, the gas company cannot require 
the village to use inclosed lights to reduce the amount 
of gas used. — Saltsburg Gas Co. v. Borough of Salisburg, 
Penn., 20 Atl. Rep. 844. 

40. CONTRACT AGAINST PUBLIC POLICYy.—A sheriff's as- 
sigument of fees yet to be earned in the exercise of his 
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official duties, is against public policy, and void. — 
Bowery Nat. Bank of New York v. Wilson, N. Y.,25.N. E> 
Rep. 855. 

41. CORPORATIONS—Officers. — Under Civil Code Cal. § 
2228, which requires the highest good faith from a 
trustee towards his beneficiary, and under § 2230, which 
prohibits the trustee from taking part in any transac- 
tion adverse to the beneficiary, the secretary of a cor- 
poration, who is also its general manager, and to whom 
all its affairs are committed, is guilty of a fraud against 
the corporation in secretly purchasing its property in 
his own name at execution and tax-sales. — San Fran- 
cisco Water Co. v. Pattee, Cal., 25 Pac. Rep. 135. 

42. CORPORATIONS—Preferred Stock.—A corporation 
and allits registered steckholders signed an agree- 
ment whereby, in order to raise money to pay debts, 
40 per cent. of the stock was surrendered and canceled, 
and in place thereof new stock, entitled to a first lien 
upon the net profits for dividends of 10 per cent., was 
issued and sold: Held, that this action was not within 
the corporate powers of the company or stockholders, 
and therefore was not binding upon one who held stock 
under an unregistered assignment in blank as security 
for a debt.—Campbeli v. American Zyionite Co., N. Y., 25 
N. E. Rep. 853. 

43. CORPORATIONS — Stockholders. — Evidence con- 
sidered and held not to show any unlawful diversion of 
the corporate business and assets by the majority of 
the stockholders of a corporation, entitling the plaint- 
iff, a minority stockholder, to any relief.—Rothwell v. 
Robinson, Minn., 47 N. W. Rep. 255. 

44. County CourTS—Jurisdiction._County courts 
being courts of general jurisdiction, it is not essential 
to the validity of a county court judgment that the 
record should show affirmatively that the court had 
jurisdiction of the defendant’s person.—Anderson v. 
Gray, Ill., 25 N. E. Rep. 843. 

45. CourTs—Territory Becoming a State.—Where a 
territorial court, by its final decree in a case, granted 
an injunction for the protection of a continuing right, 
the case is after such decree still a “pending” case, 
within the meaning of the twenty-third section of the 
act providing for the creation of State governments 
for Washington and other territories, (25 St. U. 8. 676), 
and is transferable to the court which by said act is 
made the successor of said territorial court.— United 
States v. Taylor, U. 8. C. C. (Wash.), 44 Fed. Rep. 2. 

46. COVENANT—Evidence.—A covenant by the lessee 
of a coal-mine to “work the mine in a sound, safe, and 
workmanlike manner, so as not to ruin the works,” is 
broken by allowing the mine to fill with water and re- 
main in that condition for months, where the evidence 
shows that the result is injurious to the mine —Consoli- 
dated Coal Co. v. Schaefer Iil., 25N. E. Rep. 788. 

47. COVENANT RUNNING WITH THE LAND.—An agree- 
ment under seal between riparian owners adjusting 
their respective rights to the waters of the stream, and 
entered into for the mutual benefit of their respective 
heirs or grantees, runs with the lands of the respective 
proprietors, and it is of no consequence that in subse- 
quent deeds of the lands no mention of the agreement 
is made.—Horn v. Miller, Penn., 20 Atl., Rep. 7 

48, CRIMINAL EVIDENCE—Conspiracy.—No evidence of 
conspiracy having been offered, evidence is not ad- 
missible that one jointly indicted with the accused, but 
not on trial, said that the accused and others were 
going to commit the crime, and wanted the witness to 
join them.— Wallis v. State, Ind., 25 N. E. Rep. 457. 

49. CRIMINAL EVIDENCE—Homicide.—State’s witness 
was properly allowed to testify that decedent’s wife, in 
the pr of a d, said that accused had killed 
her husband ; that he had told her so, and had told her 
that he would kill her if she disclosed it, and that he 

oved her, and would take care of her; and that accused 
Teplied that he would tell what he had to say about it 
at the magistrate’s court.— Miller v. State, Miss., 8 South. 
Rep. 273. 

50. CRIMINAL EVIDENCE—Insanity.—Where the de- 








fense is insanity, itis error to allow the State to ask a 
witness whether, under certain hypothesis, which are 
wholly unsupported by the evidence, he would con- 
sider a man sane or not.—Kearney v. State, Miss., 8 
South. Rep. 292. 

51. CRIMINAL LAw—Burglary—Rape.—A person who 
burglariously enters a house and places his hand upon 
the private parts of a sleeping woman may properly be 
convicted of burglary with intent to rape.—Harvey v. 
State, Ark., 14S. W. Rep. 645. 

52. CRIMINAL Law—Burglary.—On an indictment for a 
burglary, perpetrated by entering a room in a hotel, 
and lying concealed under the bed, for the purpose of 
rifling the occupant’s pockets, the evidence was wholly 
circumstantial, and some of the circumstances tending 
to connect defendant with the crime were greatly 
weakened or overthrown by other evidence, and he 
established an unblemished reputation by witnesses 
whose testimony was not challenged: Held, that a 
conviction should be reversed.—Cavander v. State, Ind., 
25 N. E. Rep. 875. 

53. CRIMINAL LAW—False Pretenses.—Evidence that 
defendant agreed to purchase the goods, and repre- 
sented that he would obtain money from the bank to 
pay for them, and that upon delivery of the goods he 
gave the seller, without explanation, a check on said 
bank, sufficiently shows that he obtained the goods by 
representing that he had enough money in the bank to 
pay such check.—Sarton v. People, Ill., 25 N. E. Rep. 776. 

54. CRIMINAL LAW—Sentence.—The terms of the 
supreme court of the District of Columbia are ap- 
pointed by the court in general term, pursuant to 25 U. 
8. St. at Large, 749, to begin on the first Tuesdays of 
January, April, and October. The rules of court pro- 
vide for the prolongation of aterm only for the pur- 
pose of signing and settling bills of exceptions: Held, 
that one term could not be continued after the com- 
mencement of the next succeeding term, and a judg- 
ment entered in July, under the heading “January 
Term, 1890, con’d,”” by which a sentence pronounced at 
the January term, 1890, is set aside as invalid, and a new 
sentence pronounced, is void.—£z parte Friday, U. 8. D. 
C. (N. Y.), 43 Fed. Rep. 916. 

55. CRIMINAL Law—Venue.—Const. U. S. art 3, § 2, de- 
claring that “the trial of all crimes, except in cases of 
impeachment, shall be by jury, and such trial shall be 
held in the State where the said crime shall have been 
committed ; but, when not committed within any State, 
the trial shall be at such place or places as the congress 
may by law have directed,” relates cxclusively to trials 
in the federal courts.—EZz parte Pritchard, U. 8. ©. C. 
(Ohio), 43 Fed. Rep. 915. 

56. CRIMINAL PRACTICE—Arraignment.—On trial for 
felony it is reversible error to swear the jury and begin 
the trial before arraignment, even though the prisoner 
is arraigned and pleads during the trial.—Parkinson v. 
People, Ill., 25 N. E. Rep. 764. 

57. CRIMINAL PRACTICE—Arson.—Under an averment 
in an indictment for arson that accused burned “two 
cotton houses of the property of one C,” there cannot 
be a conviction where the evidence shows that a third 
person had an interest in one of said houses, and an- 
other person owned the other.—Morris v. State, Miss., 8 
South. Rep. 295. 

58. CRIMINAL PRACTICE—Evidence.—A motion asking 
the court to direct an acquittal in a criminal case on 
account of the failure of proof on the part of the State 
unless such failure is a total one, must specify wherein 
it is claimed such proof fails.—State v. Talmer, Oreg., 25 
Pac. Rep. 71. : 

59. CRIMINAL PRACTICE—Information.—When an in- 
formation has been lost from the files, its place may, 
on motion of the State’s attorney be supplied by copy. 
—Long v. People, Ill., 25 N. E. Rep. 851. 

60. CRIMINAL PRACTICE—Investigation by Grand 
Jury.—The fact that the grand jury is investigating a 
charge of murder against accused in custody, without 
the benefit of bail, is ne justification for a recorder to 
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decline to fix and examine the complaint before him.— 
State v. Recorder First District, La., 8 South. Rep. 279. 

61. CRIMINAL PRACTICE—Juror.—The proper practice 
at a criminal trial is to swear the juror prior to his ex- 
amination on his voir dire, and ifthe prisoner requests 
it to be done, and is refused, it is error; yet when he 
voluntarily examines the juror without his being 
sworn, and without objection or exception, he cannot 
take advantage of it after a trial upon the merits, even 
though the case be a capital one.—Commonwealth v. 
Ware, Penn., 20 Atl. Rep. 806. 

62. CRIMINAL PRACTICE—Perjury.—Under Rev. 8t. Ill. 
ch. 38, § 227, which provides that “in every indictment 
for perjury it shall be sufficient to set forth the sub- 
stance ofthe offense charged, and before what court 
or authority the oath was taken, averring such court 
or authority to have had full power to administer the 
same, together with proper averments to falsify the 
matter wherein the perjury is assigned,” an indictment 
charging perjury in proceedings before a police magis- 
trate, “such police magistrate having full power and 
authority to administer the said oath to the said”’ de- 
fendant, sufficiently shows that the magistrate had 
jurisdiction of the proceeding before him.—Maynard v. 
People, Ill., 25 N. E. Rep. 740. 

63. CRIMINAL TRESPASS.—It is a sufficient defense to 
the charge of criminal trespass that defendant was a 
trustee and officer of the cemetery association and that 
he cut down the trees in good faith upon the advice of 
a majority of the trustees, though no formal action di- 
recting the cutting of the trees was taken by the board 
of trustees.— Mettler v. People, I11., 25 N. E. Rep. 748. 


64. DECEIT—Measure of Damages. — In an action for 
deceit in misrepresenting the value of land sold, the 
measure of damages under Code Dak. § 1967 (provid- 
ing that the measure of damages for the breach of an 
obligation not arising from contract, except where 
otherwise provided, is the amount which will compen- 
sate for all the detriment proximately caused thereby), 
is the loss sustained by reason of the fraud.—Glaspeli v. 
Northern, Pac. R. Co., U. 8. C. C. (N. Dak.), 43 Fed. Rep. 
900. 

65. DEDICAT'‘ON—Concurrent Use.—A mere permissive 
use by the public of a piece of ground left open by the 
owner in front of his property, and used by him in his 
own business, and for his own c»nvenience, is not a 
dedication to public use, and confers no right upon the 
public as against the owner. — Weiss v. Borough of South 
Bethlehem, Penn., 20 Atl. Rep. 801. 

66. DEED—Married Woman.— Where a deed has been 
made to a married woman, and, before recording it, 
she sells the land to a third person, and surrenders her 
deed to her grantors, and has them execute a deed to 
such person, he gets no interest in the land, as title 
cannot be divested by cancellation and surrender of a 
deed.— Watters v. Wagely, Ark., 148. W. Rep. 774. 

67. DESCENT AND DISTRIBUTION—Sale of Decedent’s 
Lands.—The title of one who has purchased lands from 
the heir of an intestate and placed his deed upon 
record cannot be divested by a sale under, a bill sub- 
sequently brought by the intestate’s creditors to 
subject his lands to the payment of debts when such 
purchaser is not made a party thereto. — Raht v. Meek, 
Tenn., 14S. W. Rep. 777. 

68. DivoRcE—Desertion.—Under Rev. St. Ill. ch. 40, § 1, 
which makes willful desertion without reasonable 
cause during two years cause for divorce, the fact that 
complainant, during the time of the alleged desertion, 
went to the defendant and cohabited with her forsev- 
eral days is a complete defense to the suit. — Phelan v. 
Phelan, Ill., 25 N. E. Rep. 751. 

69. DRAINAGE—Foreclosure.—A defendant to a suit to 
foreclose a drainage assessment, who has admitted the 
due organization of the drainage district, and the due 
publication of notice of the hearing of objections to the 
classification of the lands in the district, cannot con- 
tend that the assessment is not a lien on his land be- 
cause the owner of the land was not named inthe 
petition for organization, or notified of the procedings 





thereunder.— Wabash E. Ry. Co. v. Commissioners, Ill., % 
N. E, Rep. 781. 

70. EJECTMENT— Title. — Plaintiff took possession of 
lands under void tax-deeds. His tenant at will sur- 
rendered possession to defendant: Held,in «jectment, 
that defendant having shown an equitable interest in 
the land, unconnected with plaintiff’s claims of title, 
consisting of a chain of conveyances defective in their 
acknowledgments, might in defense to the action show 
that plaintiff had no title. In such case, plaintiff's 
only remedy would be to recover possession by sum- 
mary proceedings. — Shaw v. Hill, Mich., 47 N. W. Rep. 
247. 

71. ELECTIONS— Misconduct of Judges. — Under Laws 
Ill. 1885, p. 151, art. 2, § 13, and Laws IIl. 1889, p. 141: Held, 
that judges are not liable to the county court for con- 
tempt for misbehavior while officiating at a primary 
election.—Graham v. People, Il., 25 N. E. Rep. 749. 

72. ELECTIONS AND VOTERS.—At an election for town- 
ship trustee, the candidate having the greatest number 
of votes was not eligible, being an acting justice of the 
peace of the township: Held, that the votes cast for him 
could not be counted against the opposing candidate, 
who was eligible, and that the latter was elected.—Cope 
v. State, Ind., 25 N. E. Rep. 866. 

73, ELECTIONS AND VOTERS—Constitutional Law.—Act 
Ky. May, 1890, provides for a registration of voters in 
the city of Owensboro, to be made on the first Monday 
in July and the two succeeding days, at which those 
only are to be registered who would be entitled to vote 
at the August election ensuing. The act also provides 
that no vote shall be received at any election held 
within a year unless the voter’s name Is on the registry 
made in July: Held, that the ,act is not a reasonable 
regulation of the election franchise, and is void, under 
Const. Ky. art. 2, § 8, providing that every male citizen 
21 years of age who has resided in the State two years, 
or in the county, town, or city one year, next preced- 
ing the election, shall be a voter. — City of Owensboro v. 
Hickman, Ky., 14 8. W. Rep. 688. 

74. ELECTIONS AND VOTERS—Supervisors.—Under Rev. 
St. U. S. § 2026: Held, that in the case of an approaching 
election for members of congress, the supervisors were 
entitled to access to the registration books of their 
voting precincts, and had a right not merely to the 
names that had just been registered, but to inspection 
of the entire registration books.— In re Depriest, U. 8. C. 
C. (Va.), 43 Fed. Rep. 911. 

75. EMINENT DoMAIN—Compensation.—In proceedings 
under the act of eminent domain in this State, the 
proper measure of the owner’s recovery is: (1) Com- 
pensation for the land or property actually taken equal 
to the true and actual value thereof at the time of the 
appraisement. (2) Damages to the residue of the land 
or property equal to the actual diminution of its market 
value, if any, or for any use to which the same may 
reasonably be put.—Colorado M. Ry. Co. v. Brown, Colo., 
25 Pae. Rep. 87. 

76. EMINENT DoMAIN—Condemnation — Evidence.—In 
an action for compensation for the right of way of a 
railroad taken through a running claim, witnesses resi- 
dent inthe neighborhood and familiar with the prop- 
erty are competent to testify as to its value, though 
their opinions may not be based on sales of the same 
or similar property.—Montana Ry. Co. v. Warren, U. 8. 8. 
C., 118. C. Rep. 96. 

77. EMINENT DomMAIN—Pleading.— Held, that an appli- 
cation by alumber company for condemnation of lands 
averring in general terms that the applicant was duly 
incorporated, and that the interest to be condemned 
was needed by said company forthe purpose of build- 
ing a railroad across a certain tract of land, was insuf- 
ficient, without showing that the right of way sought 
was for a railway to connect two or more of the places 
designated by the statute. — Londonv. Sample Lumber 
Co., Ala., 8 South. Rep. 281. 


78. EMINENT DOMAIN — Practice. — Under the Lllinois 
condemnation act of 1852 (Sess. Laws 1852, p. 146 et seq.), 
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which requires that the damages be assessed by three 
commissioners who shall, after being sworn, meet 
together and assess them,a record of condemnation 
proceedings, which shows that three commissioners 
were appcinted, but that only two of them qualified 
and acted, is insufficient to show any acquisition of 
title.—Ohio ¢ M. Ry. Co. v. Barker, Ill., 25 N. E. Rep. 785. 

79. Equiry—Decree— Rehearing. — At the term suc- 
ceeding that at which a decree dismissing an interven- 
tion on the merits, without prejudice, was rendered, 
there was a final decree in the main cause: Held, that 
even if the decree dismissing the intervention was not 
final at its rendition, it became final on the rendering 
of the final decree in the main cause, and therefore, 
under equity rule 88, a rehearing on the intervention 
could not be granted at the third term after the final 
decree inthe msin cause was rendered. — Easton v. 
Houston, etc. Ry. Co., U. 8. C. C. (Tex.), 44 Fed. Rep. 7. 

80. Equiry—Factors — Bank Deposits. — A principal 
may maintain a bill in equity against a bank to recover 
moneys deposited therein by his factor as the proceeds 
of property consigned to him for sale, since the legal 
title thereto isin the factor, and the principal could 
not have an action at law. — Union Stock- Yards Nat. 
Bank v. Gillespie, U. 8.8. C., 118. C. Rep. 118. 

81. EVIDENCE—Plans and Deeds.— A plan, referred to 
in a recorded deed, althongh not itself recorded, is ad- 
missible as evidence of the existence and location of a 
way over the land conveyed by the deed, as against a 
party claiming under the deed. — Weld v. Brooks, Mass., 
25 N. E. Rep. 719. 

82. EVIDENCE — Res Gestz. — In an action against a 
bank for the amount ofa draft deposited early in the 
day by a customer, the amount of which the cashier 
testifies was then paid to plaintiff, while plaintiff testi- 
fies that it was not, but was to be passed to his credit, 
evidence by defendant that its cash-account and cash 
on hand balanced at the close of business on the day 
on which the draft was received, and that they would 
not have balanced had not the draft been paid, is inad- 
missible, where it appears that the draft was deposited 
early in the day, and numerous transactions between 
the bank and other parties intervened between the re- 
ceipt of the draft and the making up of the cash after 
banking hours, for such written statements are no part 
of the res geste. —Goff v. Stoughton State Bank, Wis , 47 N. 
W. Rep. 190. 

83. EXECUTION—Proceedings Supplementary.—A judg- 
ment was recovered and proceedings supplementary to 
execution were instituted against debtor’s wife, alleg- 
ing that she held lands which belonged to him. On the 
same day she conveyed to another. The court adjudged 
that the land belonged to her husband, ordered execu- 
tion to issue in the original case, and appointed a re- 
ceiver to take possession and subject the land to the 
satisfaction of the debt: Held, that these proceedings 
were beyond the court’s jurisdiction, and will be re- 
strained by prohibition. — McDowell v. Beli, Cal., 25 Pac. 
Rep. 128. 


84, EXECUTION—Transcript.—Under Rev. Stat. Ill. 1874, 
ch. 79, §§ 95, 96, an execution issued upon a judgment of 
a justice of the peace when the transcript filed is not 
certified, is invalid and a sale under it passes no title.— 
Wooters v. Pinkel, Ill., 25 N. E. Rep. 791. 


85. EXECUTORS AND ADMINISTRATORS.—In a suit to set 
aside a judgment allowing aclaim against an estate, it 
appeared that the claim was filed before the term fixed 
by the executrix for the adjustment of claims, and was 
regularly continued from term to term until it was al- 
lowed, but it was not formally presented for adjust- 
ment at the term fixed by the executrix, and she had 
no personal notice of the filing or the allowance of the 
claim, though her attorneys knew of its filing: Held, 
that the court had jurisdiction to pass on the claim, 
the executrix having given jurisdiction of her person 
by the adjustment notice, and being therefore bound 
by the continuances. — Ward v. Durham, II1., 25 N. E. 
Rep. 745. 





86. EXECUTORS AND ADMINISTRATORS — Devastavit. — 
Devastavit is a violation of duty by the executor or ad- 
ministrator such as renders him personally responsible 
for mischievous consequences; a wasting of the assets ; 
a mismanagement of the estate and effects of the de- 
ceased in squandering and misapplying the assets, 
contrary to the duty imposed on the executor or ad- 
ministrator.— Steel v. Holladay, Oreg., 25 Pac. Rep. 69. 

87. EXECUTORS AND ADMINISTRATORS — Replevin.—An 
administrator may maintain replevin, in his own name, 


tor property of the estate of his intestate. — Kent v. 
Bothwell, Mass., 25 N. E. Rep. 721. 
88. FALSE IMPRISONMENT — Pleading. — A complaint 


which alleges that defendant, a justice of the peace, 
imprisoned plaintiff, ‘unlawfully and with force and 
without probable cause,” on a pretended charge of 
contempt of court for the disobedience of a writ of res- 
titution “ wrongfully and unlawfully ” issued by him, is 
insufficient, because it does not state facts showing 
that the acts complained of were without, orin excess 
of, defendant’s jurisdiction as justice; and the use of 
the words “unlawfully” and “ wrongfully” does not 
supply the omitted facts. — Going v. Dinwiddie, Cal., 25 
Pac. Rep. 129. 


89. FEDERAL CourTsS—Jurisdiction.—Act Cong. March 
3, 1887, as amended by Act Aug. 13, 1888, provides that 
no civil suit shall be brought against any person in any 
other district than that whereof he is an inhabitant; 
“but where the jurisdiction is founded only on the fact 
that the action is between citizens of different States, 
suit shall be brought only in the district of the resi- 
dence of either the plaintiff or the defendant:” Held 
that, when the jurisdiction depends solely on the 
citizenship, plaintiff may bring the action in the dis- 
trict wherein he resides, without reference to the 
residence of defendant, if he resides in a different State. 
— Bostwick v. American Finance Co., U. 8. C. C. (N. Y.), 43 
Fed. Rep. 897. 

90. FEDERAL COURTS—Jurisdiction.—Held, that the 
proviso in Act March 3, 1887, related only to the juris- 
diction of the circuit courts and therefore the supreme 
court had no jurisdiction over a writ of error from an 
order remanding a cause toa State court, when the 
suit was begun and removed before the act of 1887, but 
not remanded until afterwards.—Gurnee v. Patrick 
County, U. 8.8. C. 118. C. Rep. 34. 

91. FEDERAL CourTs—Jurisdiction.—It is essential to 
the jurisdiction of a United States circuit court, in any 
case, that the amount or value of the matter in dispute 
must exceed $2,000; and tnis must be distinctly alleged 
in the bill of complaint.—Oleson v. Northern Pac. R. Co., 
U. 8. C. C. (Wash.), 44 Fed. Rep. 1. 


92. FEDERAL CouRTS — Jurisdictional Amount. — 
Where, in a creditors’ bill, tosubject the stockholders 
of a corporation to liability for unpaid subscriptions, 
the amount of the sum claimed by the original plaint- 
iffs exceeds $2,000, the circuit court has full jurisdiction 
as to all creditors, including those who afterwards 
come in, although some of them claim for sums less 
than $2,000.—Handly v. Stutz, U. 8. 8: C.,11 8. C., Rep. 117. 


93. FEDERAL CoURTS—Practice—Appeal.—The federal 
courts are not bound by the statutes or practice pre- 
vailing in the courts of the State where the trial is had 
in regard to motions for new trials and bills of excep- 
tions.— Fishburn v. Chicago, M. § St. P. Ry. Co., U. 8. 8. C., 
118. OC. Rep. 8. 

94. FORCIBLE ENTRY AND DETAINER.—The question of 
title cannot be determined in an action of forcible 
entry and detainer.—Stiliman v. Palis, Ul.,25N.E. Rep. 
786. 


95. FRAUDS, STATUTE OF—Real Estate Broker.—Under 
the statute of frauds, which includes “an agreement 
authorizing or employing an agent or broker to pur- 
chase or sell real estate for compensation or commis- 
sion,” a writing, which states that plaintiff “can ar- 
range for the sale of my ranch in Nevada as per within 
memorandum,” is sufficient without stating that he 
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to have a commission therefor. — Toomey v. Dunphy, Cal., 
25 Pac. Rep. 140. 


96. FRAUDS, STATUTE OF—Sale of Land—Memorandum. 
—The memorandum made and signed by a real estate 
broker to authenticate a contract for the sale of land is 
sufficient, if, though it states the price (cash), it refers 
to additional terms agreed on between the contracting 
parties, these terms not being evidenced by writing, 
but left in parol.—Lester v. Heidt, Ga., 12 8. E. Rep. 214. 

97. FRAUDULENT CONVEYANCES.—A voluntary con- 
veyance by a husband to his wife of all his property 
subject to execution is constructively fraudulent as to 
existing creditors, and an intent to defraud creditors is 
not necessary.— Davis v. Davis, Oreg., 25 Pac. Rep. 140. 

98. FRAUDULENT CONVEYANCES—Factor’s Lien.—The 
factor of a manufacturing corporation, who has ad- 
vanced to his principal morein cash and acceptance 
than the value of the goods consigned to him, has a 
valid lien on the goods for the amount of such ad- 
vances, and a transfer of the goods to him by the com- 
pany, just prior to its failure is valid, notwithstanding 
1 Rev. St. N. Y. p. 603, § 4, tit. ch. 18, pt. 1.—Fourth Nat. 
Bank v. American Millis Co., U. 8. 8, C.,11 8. C. Rep. 52. 

99. FRAUDULENT CONVEYANCE—Parties.—In a suit by 
a judgment creditor to set aside as fraudulent a war- 
ranty deed made by three joint judgment debtors, the 
personal representatives of one of the judgment debt- 
ors who died after making the deed are necessary 
parties though decedent owned only a life-estate in the 
land and his co-debtors owned the reversion, since the 
decedent’s estate is liable on the warranty.—Johnson v. 
Huber, il., 25 N. E. Rep. 790. 

100. GARNISHMENT — Recoupment. — Plaintiff, after 
being garnished, sold goods in his hands to defendant, 
and took his note therefor. Thereafter judgment was 
rendered in the garnishment suit against plaintiff for 
the amount of the goods in his hands at the time of 
said garnishment: Held, that the note took the place 
of the goods bound by the garnishment, and in an 
action thereon, defendant could not set off any claims 
against plaintiff.—Atkinson v. Weidner, Mich., 47 N. W. 
Rep. 317. 


101. GARNISHMENT—Stay of Execution.—Where the 
defendant in an action is garnished by a creditor of the 
plaintiff, the proper practice is for the court in which 
the action is pending to grant a stay of proceedings in 
the action before judgment; or, if judgment is per- 
mitted to be entered, to stay execution as to the whole 
ora part of the judgment, as circumstances may re- 
quire, until the proceedings of garnishment are dis- 
posed of. It is not a proper case for intervention or for 
an injunction at the suit of the plaintiff in the first 
mentioned action.—Blair v. Hilgedick, Minn.,47 N. W. 
Rep. 310. 


102. GUARANTY OF RENT.—In consideration of the ex- 
ecution of a lease, which provided for the payment of a 
certain rent during the term, and at the same rate for 
such further time as the lessee should hold the same, 
N guaranteed the payment of the rent in the manner 
therein mentioned. There was no provision for re- 
newal or extension of the lease. Before the expiration 
ofthe term, the landlord and tenant made an agree- 
ment,the effect of which was that at the end of the 
term the tenant came into occupation of the premises, 
as tenant at will, at a reduced rent, and, after occupa- 
tion fo a year, the monthly rent was increased: Held, 
that N was not liable on his guaranty for rent which 
accrued after the termination of the lease, and under 
the new agreement.— Warran v. Lyons, Mass., 25 N. E. 
Rep. 721. 

103. GUARDIAN AND WARD—Replevin.—As Rev. St. Ind. 
§§ 2512, 2518, give to the guardian of a minor the right to 
the custody of the personal property owned by his 
ward, such guardian may maintain replevin therefor; 
sections 255 258, giving an infant the righttosue by 
next friend, do not control an action in which the 
guardian has himself the right to recover.—Boruf v. 
Stipp, Ind., 25 N. E. Rep. 865. 





104. GUARDIAN’S BOND — Execution.—One of the 
sureties on a guardian’s bond was discharged on his 
own application, and the guardian filed a new bond. 
Afterwards, such surety, by the election of the infant, 
became guardian himself, and on a final settlement 
with the former guardian a decree was rendered in 
favor of the new one, and execution issued thereon 
against the sureties in defendant’s second bond, as 
provided by Code Ala. § 2464. Part of the money for 
which the decree was rendered had come into defend- 
ant’s hands when plaintiff was one of the sureties: 
Heid, that the fact the plaintiff himself was liable for 
this amount was no ground for quashing the execution 
against the new sureties.—Chancy u. Thweatt, Ala., 8 
South. Rep. 283. 

105. HABEAS CORPUS — Gourts-martial.— The civil 
courts may in any case, by means of the writ of habeas 
corpus, inquire into the jurisdiction of a court-martial, 
and, if the person condemned was not amenable to its 
jurisdiction, may discharge him from sentence; but the 
civil courts, by habeas corpus, can exercise no super- 
visory or correcting power over the proceedings of a 
court-martial, and no mere errors in their proceedings 
are open to consideration.— United States v. Grimley, U. 
8.8. C., 11S. C. Rep. 54. 

106. HIGHWAYS—Establishment.—A proposed high- 
way commenced at the bank ofa river, of such size as 
to be called a “lake,” and used by the public for fish- 
ing, hunting, and bathing, and ran about 40 rods, inter- 
secting with other public highways: Held that, not- 
withstanding the proposed road was open only at one 
end, the finding of a jury that it would be of public 
utility should be sustained on appeal.—Moore v. Auge, 
Ind., 25 N. E. Rep. 816. 

107. HiGHWAYs—Injunction.—Under Rev. St. Ill. ch. 
121,§ 2, a court of equity will not enjoin the com- 
missioners from constructing a ditch beside a public 
road where the evidence does not clearly show that the 
proposed ditch will be an abuse of the discretion vested 
in the commissioners.— Hotz v. Hoyt, Ill., 25 N. E. Rep. 
753. 

108. HIGHWAYS—Nuisance.—A civil action to abatea 
public nuisance constituting an obstruction to a high- 
way, and to enjoin its maintenance, may be maintained 
by a town in its own name.— Township of Hutchinson v. 
Filk, Minn., 47 N. W. Rep. 255. 

109. HIGHWAYS—Title to Fee.—A conveyance of a vil- 
lage lot fronting on a street which had been platted by 
the grantor carries with it the fee to the center of the 
street; and the vendor is guilty of trespass in cutting 
trees on the half of the street belonging to the vendee, 
though it has never been declared a public highway by 
the town board as provided by Sanb. & B. Rev. St. Wis. 
§ 1224.—Andrews v. Youmans, Wis., 47 N. W. Rep. 304. 


110. HOMESTEAD—Husband and Wife.—Under Rev. St. 
Ill. ch. 52, § 4, which provides that no release, waiver, 
or conveyance of a homestead shall be valid unless it 
is in writing signed and acknowledged by the house- 
holder and his wife, unless possesssion is abandoned, a 
deed from a man to his wife of the homestead estate, 
without abandonment of possession, is invalid uniess 
she joins inthe deed.—Kitterlin- v. Milwaukee Mechanics’ 
Mut. Ins. Co., Ill., 25N. E. Rep. 772. 

111. HOMESTEAD—Vendor and Vendee.—A house- 
holder rented his homestead for a year, and moved 
away from it,.intending to return at the end of that 
time. During the year he decided to sell and did so, 
his vendee taking possession on the expiration of the 
lease: Held, that the lien of a judgment against the 
householder did not attach to the property, there hay- 
ing been no abandonment until the vendee took pos- 
session.— Moore v. Fiynn, Ill., 25 N. E. Rep. 844. 

112, HUSBAND AND WIFE.—The right of the husband to 
a life estate in the lands of the wife at her death can- 
not be devised by her will, made by the censent of the 
husband in writing.— Middleton v. Steward, N. J., 20 Atl. 
Rep. 846. 

1138. HUSBAND AND WIFE—Divorce.—Where a _ wife 
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abandons her husband to live in adultery with another 
man,whom she marries, after learning that her hus- 
band has procured a divorce, then, although after her 
first husband’s death the decree is, at her instance, ad- 
judged void for want of jurisdiction, she is estopped, 
by her having accepted the benefits of such decree, 
from claiming any share in her first husband’s estate as 
his widow.— Arthur v. Israel, Colo., 25 Pac. Rep. 81. 

114. INFANT—Contract.—_Where minors execute a 
deed, and die during infancy, their heir, on arriving at 
majority, may disaffirm their contract. In such case, 
it is not a condition precedent to the right to disaffiirm 
that the heir repay the money paid the minors, where 
this money is no longer left.—Harrey v. Briggs, Miss., 8 
South. Rep. 274. 

115. INJONCTION—Dissolution.— Where a preliminary 
injunction forbidding the defendant from taking pos- 
session of certain land is improvidently issued after he 
has taken possession, and the complainant retakes 
possession pending the injunction, defendant is enti- 
tled, on dissolution of the injunction, to a writ of resti- 
tution. — Lake Shore, etc. Ry. Co. v. Taylor, Ill., 25 N. E. 
Rep. 588. 

116. INJUNCTION—Mortgage.— In an action to restrain 
a foreclosure of a mortgage by advertisement, prior to 
the maturity of the mortgage debt, for alleged default 
in conditions of the mortgage respecting the insurance 
of the property, and concerning other matters, it being 
in issue and contested by affidavits as to whether there 
had been any default in the conditions of the mortgage: 
Held, that the court was justified,in its discretion, in 
restraining the foreclosure sale until this issue should 
be judicially determined. — O’Brien r. Oswald, Minn., 47 
N. W. Rep. 316. 

117. INSOLVENCY— Discharge. — The judgment of dis- 
charge in insolvency proceedings under the act of 1881 
discharges the debtor from all claims on debts, whether 
filed or not, held by a creditor who files a claim and re- 
ceives a dividend.— Kimbail Co. v. Coon, Minn., 47 N. W. 
Rep. 315. 


118. INSOLVENCY — Receivers. — Where, on a petition 
filed under Act Ga. Sept. 28, 1881, the court has ap- 
pointed a receiver of the property, the court cannot on 
petition of one of the judgment creditors, whose claim 
is much less than the value of the property, and does 
not appear to have priority over other judgments 
against the debtor, allow such creditor to sell the prop- 
erty or any part thereof on his judgment, but where 
the liens are not sufficient to exhaust the estate, the 
court must administer the latter and divide the pro- 
ceeds according to law.—Sullivan v. McDonald, Ga., 12 8. 
E. Rep. 215. 


119. INSURANCE.— Courts will construe a contract of 
insurance liberally, so as to give it effect, rather than 
to make it void. Conditions which create forfeitures 
will be construed most strongly against the insurer. 
Only a stern legal necessity will induce such a con- 
struction as will nullify a policy.— McNamara v. Dakota 
Fire and Marine Ins. Co.,8. Dak., 47 N. W. Rep. 288. 


120. INSURANCE—Affidavit of Defense.—An affidavit of 
defense is neccssary, in an action on the insurance 
policy, where the declaration is accompanied by the 
policy. In an action on an insurance policy, an affi- 
davit of defense setting up defendant’s interpretation 
of and conclusions from the application and the proofs 
of loss, without a copy thereof being attached to the 
affidavit, is insufficient. — Hebb v. Kittanning Ins. Co., 
Penn., 20 Atl. Rep. 837. 

121. INSURANCE—Cancellation of Policy.—An insurance 
broker does not become the agent of the insured for 
the purpose of accepting a cancellation of the policy, 
by the mere fact that he acted asthe agent of the in- 
sured in procuring the insurance.—Quong Tue Sing v. 
Anglo-Nevada Assur. Corp., Cal., 25 Pac. Rep. 58. 

122. INTOXICATING LIQUORS— Evidence. — On a prose- 
cution for keeping intoxicating liquors with intent un- 
lawfully to sell the same where defendant claims that 
his wife owned the liquor seized, his offer to prove by 





his wife that he showed her that he was opposed to her 
owning and having intoxicating Nquor was properly 
refused, except so far as it related to acts; as private 
conversation between husband and wife are inadmis- 
sible in evidence under Pub. St. Mass. ch. 169, § 18, cl. 1. 
—Com. v. Cleary, Mass., 25 N. E. Rep. 834. 

123. INTOXICATING LIQUORS — Exemptions.—The ex- 
emption of “sales of cider by the makers thereof’’ 
from the operation of Pub. St. Mass. ch. 100,§ 1, relat- 
ing to intoxicating liquors, extends to sales by the 
makers through their servants, and protects the 
servant as well as the master. — Commonwealth v. Ma- 
honey, Mass., 25 N. E. Rep. 833. 

124. INTOXICATING LIQUORS — Pleading. — Where the 
declaration in an action under the Michigan statute on 
a liquor bond falls to allege that the parties to whom 
the liquor was sold were intoxicated at that time, or 
were known to bein the habit of becoming so, the de- 
fect is waived by defendant’s failure to object until all 
the evidence is in, there being evidence to sustain such 
allegation had it been made.— Wright v. Treat, Mich., 47 
N. W. Rep. 243. 

125. INTOXICATING LIQUORS — Sales on Labor Day. — 
Held, that a licensed innholder could sell liquor on 
labor day only to bona fide guests or travelers sojourn- 
ing at his inn. — Commonwealth v. Francis, Mass., 25 N. E. 
Rep. 836. 

126. JUDGMENT— Assignment. — A judgment was as- 
signed for the purpose of enabling the assignee to re- 
deem a specifically described portion of the judgment 
debtor’s land from the lien ofa prior judgment; and 
the assignee agreed that, on being repaid his disburse- 
ments, he would convey the land so redeemed to the 
judgment creditor. The assignee redeemed, not only 
the part of the judgment debtor’s land provided for in 
the agreement but also an additional parcel; and he 
procured a sheriff’s deed for all the land so redeemed: 
Held, that by subsequently receiving from the judgment 
creditor a sum sufficient to reimburse him for the sums 
expended in redeeming al! the land, the assignee con- 
sented that the additional parcel should be considered 
within the contemplation of the agreement, and that 
the title to this parcel, as well as to the other land, 
acquired by him under the sheriff’s deed, inured to the 
benefit of the judgment creditor. — Karr v. Peacock, Ll., 
25 N. E. Rep. 849. 


127. JUDGMENT—Lien. — Where the revival of a judg- 
ment by an amicable sci. fa. correctly recites the judg- 
ment to be revived, the addition of aclause waiving 
the right of exemption, and providing for an attorney’s 
collection fee, is not a substantial variance, which 
breaks the continuity of the lien of the judgment; but 
such provisions, although binding on the parties and 
subsequent judgment creditors, cannot be enforced to 
the injury of existing lien creditors.—In re Zeider'’s Es- 
tate, Penn., 20 Atl. Rep. 805. 

128, JUDICIAL SALE—Deed.—Under Rev. St. Ill. ch. 77, § 
30, equity cannot direct a master to give adeed more 
than 5 years after asale under foreclosure of a mort- 
gage, though the purchaser has been in possession for 
15 years, and though the sale took place before the act 
went into effect, but not long enough before for the 
period of redemption to have then expired.— Peterson v. 
Emmerson, Ill., 25 N. E. Rep. 842. 


129, JUSTICE OF THE PEACE—Jurisdiction. — The fact 
that defendant proceeded to a trial onthe merits be- 
fore the justice, and twice in the circuit court on ap- 
peal, without objecting to the justice’s jurisdiction 
because of the insufficiency of the affidavit, in replevin 
will not prevent him from raising the question for the 
first time on appeal tothe supreme court.—Detroit Safe 
Co. v. Kelly, Wis., 47 N. W. Rep. 187. 


130. LANDLORD AND TENANT—Distress.—act. Pa. March 
21, 1772, relating to distress proceedings, and providing 
that the bailiff, after appraisement, “shall or may, after 
six days’ public notice, lawfully sell the goods and 
chattels so distrained,” simply requires a notice of not 
less than six days before making the sale, and does not. 
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convert a lawful distress into atrespass merely because 
of ashort and not unreasonable postponement of the 
sale.—Holland v. Townsend, Penn., 20 Atl. Rep. 794. 

131. LANDLORD AND TENANT—Tenancy from Year to 
Year.—Application of the rule that a tenant by the 
year, although paying rent monthly, becomes, by hold- 
ing over after histerm expires, atenant from year to 
year, if the landlord so elect.—Smith v. Bell, Minn., 47 N. 
W. Rep. 263. 

132. LEASE—Covenant.— Where the lessor of a store- 
room, for a term commencing in December, cov- 
enanted to put on a new roof in the following June, 
and the lease provided that the lessee should have no 
claim for damages to his goods up to that date, the lat- 
ter cannot recover, as for a breach of the covenant, 
damages for injuries to his goods caused by rain and 
snow after the lessor had refused on request to per- 
form his covenant.—Hendry v. Squier, Ind., 25 N. E. Rep. 
8 30. 

133. LEASE—Injunction.— Complainant sold the coal 
underlying her farm for a gross sum, and leased to the 
purchaser ll acres of the surface for the term of 35 
years, unless the coal should be sooner exhausted, in 
which event the lease should cease,“for the purpose 
of enabling {the lessee] to sink pits or shafts, and suc- 
cessfully mine and remove said coal.” During the 35 
years, and before said coal was exhausted, the lessee 
used the leased premises for the transportation of coal 
mined by him on other land: Held, that complainant 
was not entitled to an injunction restraining him from 
such use, since he did not thereby violate the terms of 
his lease, or inflict any substantial injury on her.—Con- 
solidated Coal Co. v. Schmisseur, I11., 25 N. E. Rep. 795. 

134. LIFE INSURANCE—Assignment of Policy.—A debtor 
took out a policy upon his life, and, after holding it for 
ashort time,in good faith, transferred it by indorse- 
ment to certain of his creditors, and took from them an 
agreement by which they wereto paythe premiums, 
and, from the proceeds, when paid, retain the amount 
due, and pay any surplus to his heirsortohisorder. He 
died without making any further order as tothe pro- 
ceeds of the policy: Held, thatthe transfer was not in 
fraud of creditors, but was complete and valid, and 
transferred the surplus to the heirs.—Johnson v. Alex- 
ander, Ind., 25 N. E. Rep. 706. 

135. LIFE INSURANCE — Evidence.—Where the policy 
stipulates for preliminary proof of loss, and the dec- 
laration alleges that such proof was furnished, and 
where the whole declaration is denied by plea, the 
plaintiff is entitled to verify the allegations by submit- 
ting in evidence the affidavits which were furnished to 
the company as preliminary proof. But the affidavits 
are evidence for the sole purpose of showing compli- 
ance with the terms of the policy as to preliminary 
proof, and the better opinion is that their sufficiency is 
for the court. They are no evidence against the com- 
pany of any fact stated in their contents.— Traveler’s 
Ins. Co. v. Sheppard, Ga., 128. E. Rep. 218. 

136. LIMITATION OF ACTIONS—Taxation.—Where land, 
on which the taxes have been regularly paid by the 
owners, has been sold forthe non-payment of an as- 
sessment levied against it by mistake, the statute of 
limitations begins to run against the purchaser’s right 
to recover his bid from the time of the sale, and not 
from the time he discovered the error in the assess- 
ment, inthe absence of fraud or concealment on the 
part of the township.—Clapp v. Pinegrove Township, Pa., 
20 Atl. Rep. 836. 

137. LIMITATIONS OF WILL—Contest.—Rev. St. Ill. ch. 
148, § 7, allows wills to be contested,by suit in chancery 
for three years after probate, and not afterwards, sav- 
ing to infants, femes covert, persons absent from the 
State, or non compos mentis a like period after the re- 
moval of their respective disabilities:” Held, that the 
words “absent from the State’ did not apply to non- 
residents.— Wheeler v. Wheeler, Ill., 25 N. E. Rep. 588. 

138. MARITIME LIENS.—Where the sheriff, by virtue of 
a writ of execution, seized a steam-boat, and, after 
wtaking actual possession, ran the boat a few days with- 





out the consent or knowledge of the owner, one who 
acted as master and pilot during that time must look 
to the sheriff for his compensation, and has no lien 
against the boat.—Parker v. The Little Acme, U. 8. D. O. 
(Pa.), 43 Fed. Rep. 925. 

139. MARRIAGE OF DIVORCED PERSON.—Under Pub. St. 
Mass. ch. 146, § 22, which prohibits a party against 
whom a divorce was granted from remarrying within 
two years from the rendition of the final decree, a wom- 
an, whose former husband obtained a divorce from 
her in Vermont, cannot contract a valid marriage in 
Massachusetts, within two years from the rendition of 
the final decree in Vermont.—Googins v. Googins, Mass., 
25 N. E. Rep. 833. 

140. MASTER AND SERVANT—Negligence.—It is the duty 
of employers engaged in extracting ores from the 
bowels of the earth to exercise reasonable 
diligence to keep their mines secure from danger 
to their employees, and miners engaging in such serv- 
ice assume the ordinary risks and perils incident to 
such employment.— Sampson Mining ¢ Milling Co. v. 
Schaad, Oolo., 25 Pac. Rep. 89. 

141. MASTER AND SERVANT — Negligence.— Where a 
Servant voluntarily uses defective machinery with 
knowledge of the danger, he assumes the risk, though 
the use of the machinery is not necessarily dangerous. 
Missouri Pac. Ry. Co. v. Somers, Tex., 14 8. W. Rep. 779. 

142, MECHANICS’ LIEN—Delivery of Material.—Under 
the provisions of section 1, ch. 90, Gen. St. 1878 (now re- 
pealed), which gave a lien to subcontractors who fur- 
nished materials for the construction, alteration or re- 
pair of any line of railway in this State, it was not es- 
sential to the enforcement of the lien that said 
materials should have been furnished or delivered by 
the sub-contractor within the limits of this State,— 
Thompson v. St. Paul City Ry. Co., Minn., 47 N. W. Rep. 

143. MECHANICS’ LIENS—Notice of Claim.—Under How. 
St. Mich. § 8878, requiring a copy of the notice of the 
claim of a mechanic’s lien to be served on the owner of 
the property, an affidavit of service, stating that the 
notice was delivered to “him personally,” is sufficient. 
— Bourget v. Donaldson, Mich., 47 N. W. Rep. 316. 

144. MECHANICS’ LIEN—Priorities.— Where a purchaser 
in possession before the deed is delivered makes im- 
provements on the buildings, and the vendors, with 
full knowledge thereof, allow the laborers and mate- 
rial-men to proceed without warning them of their 
claim of title, the lien of the party furnishing such labor 
and materials is superior to any claims by the vendors 
for unpaid purchase money, or otherwise.—Leonard v. 
Cook, N. J., 20 Atl. Rep. 855. 


145. MECHANICS’ LIEN—Time of Filing.—In determin- 
ing whether a mechanic’s lien against railroad prop- 
erty was filed within 30 days from the completion of the 
work, itis proper to count as part of the work two 
weeks spent by direction of the chief engineer in re- 
moving materials wrongfully placed upon the lands of 
another by the contractor, when the latter’s obligation 
to the company did not terminate until such removal 
was completed.—Gordon Hardware Co. v. San Francisco 
¢ S. R. Co., Cal., 25 Pac. Rep. 125. 

146. MInING—Cross-veins.—Rights to cross-veins may 
be changed by contract, and the settlement of a dis- 
pute between the owners of such veins, though igno- 
rant of their legal rights, if entered into in good faith, 
is a sufficient consideration to support a voluntary 
agreement for the amicable adjustment of the contro- 
versy. Thelaw upholds and favors such considera- 
tion.— Coffey v. Emigh, Colo., 25 Pac. Rep. 83. 

147. MORTGAGE.— Where a part of mortgaged premises 
is conveyed with covenants of warranty by second 
mortgage duly recorded, the holder thereof is, on a’sale 
of the whole premises on foreclosure, entitled to be 
paid out of the balance left after satisfying the first 
mortgage, before any part thereof is applied on a third 
mortgage, covering the premises embraced in the first, 
—Converse v. Ware Sav. Bank, Mass., 25 N. E. Rep. 733. 
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148. MORTGAGES — Deed Absolute.—The fact that a 
deed absolute, which is claimed to be a mortgage, is 
dated 11 days, and recorded 10 days before the date of 
the instrument of defeasarce, only raises a presump- 
tion that it was delivered before recording; and where 
a referee has found as a fact that defeasance was exe- 
cuted ‘“‘on or about the date of delivery,” the two in- 
struments must be read together.—Kraemer v. Adelsber- 
ger, N. Y., 25 N. E. Rep. 859. 

149 MORTGAGES—Description.— Where the terms used 
in the description contained in a deed or mortgage are 
clear and intelligible, the court will put a construction 
on those terms, and parol evidence is not admissible 
to control the legal effect thereof.—Meier v. Kelly, Oreg., 
25 Pac. Rep. 73. 

150. MORTGAGE—Foreclosure.—In a suit to foreclose a 
mortgage, a plea alleging that athird person, as com- 
plainant’s assignee, had sued to foreclose said mort- 
gage, averring in his bill an assignment of the mort- 
gage from complainant to himself, and that such suit 
had been decided for the defendant, does not state a 
good defense, since it does not show that complainant 
had any connection with said suit, nor that there was 
any privity between him and the person claiming to be 
his assignee.— Cheney v. Patton, I1l., 25 N. E. Rep. 792. 


151. MORTGAGE — Foreclosure.— The mortgagor can 
maintain an action to enjoin the foreclosure of a mort- 
gage on the ground that it was without consideration, 
notwithstanding that it was executed for the purpose 
of hindering and delaying his creditors.— Devlin v. 
Quigg, Minn., 47 N. W. Rep. 258. 

152. MORTGAGES—Foreclosure.—Where nursery trees 
growing upon mortgaged lands have been sold on ex- 
ecution against the mortgagor, a subsequent foreclos- 
ure sale cuts off the purchaser’s right, since it operates 
to convey title from the mortgagor as of the date of 
the mortgage.—Batterman v. Albright, N. Y., 25 N. E. 
Rep. 856. ¥ 


153. MORTGAGES — Priority over Judgment.— Under 
Code Civil Proc. Mont. § 307, declaring that a judgment 
shall become a lien on the real property owned by the 
judgment debtor from the time it is docketed, and sec- 
tion 260, Comp. St. div. 5, providing that every convey- 
ance of real estate not recorded shail be deemed void 
as against subsequent purchasers in good faith and for 
valuable consideration, an unrecorded mortgage de- 
clared by chapter 20, § 258, Id.,to be valid as between 
the parties without recording, has priority of an after- 
docketed judgment.— Vaughn v. Schmalsle, Mont., 25 Pac. 
Rep. 102. 

154. MORTGAGES—Reformation.—An instrument in 
form a chattel mortgage on buildings located at the 
corner of certain streets cannot be reformed so as to 
cover the land, and thus avoid the statute limitations 
against chattel mortgages, where the evidence shows 
that it was in fact intended only to cover the buildings. 
—Nagel v. Schneider, Mich., 47 N. W. Rep. 318. 


155. MORTGAGES—Rel —A rel of a mortgage, 
accepted and entered on the record by the recording 
officer, is not rendered invalid or ineffectual as a can- 
cellation of the mortgage, by an omission of the word 
“acknowledge” from the certificate of acknowledg- 
ment thereof.— Bryant v. Richardson, Ind., 25 N. E. Rep. 
807. 


156. MUNICIPAL CORPORATION—Defecitve Street.—The 
city of Helena, which was chartered by the territory of 
Montana, passed an ordinance expressly assuming for 
itself “the care and responsibility of streets, avenues, 
and alleys,” and thereafter issued a permit to certain 
private persons to make an excavation ina street, by 
the negligent performance whereof, and while Montana 
was still a territory, piaintiff wasinjured: Held, that 
the city was liable in damages therefor, since, in 1862, 
and prior to the passage of such ordinance, the princi- 
ple of municipal Hability in such cases was established 





157. MUNICIPAL CORPORATION—Police Officer—Reduc- 
tion of Pay.—A detective officer in the police depart- 
ment of a city cannot be reduced to a roundsman, with 
decreased pay without notice and hearing.—State v. 
Mayor, N. J. 20 Atl. Rep. 831. 

158. MUNICIPAL CORPORATION--Powers of City Coun- 
cil.—The acts of a de fecto officer are valid and binding, 
so far as the interests of the public or third persons 
are involved.—Magneau v. City of Fremont, Neb., 47 N. 
W. Rep. 280. 

159. MUNICIPAL ORDINANCE.—The act concerning 
wards and district lines in cities of this State, approved 
May 9, 1889, requiring that three-tourths of all the 
members of the legislative body shall agree to the 
passage of an ordinance to effect changes, means 
three-fourths of the entire body.—State v. Mayor, N. J., 
20 Atl. Rep. 829. 


160. MUNICIPAL TAXATION—Constitutional Law.—The 
power of the legislature to fix the boundaries of munic- 
ipal corporations, and to select classes of property 
within such limits for taxation for the public needs of 
such municipality, is supreme, subject only to the con- 
stitutional requirement of uniformity and generality in 
the exercise of such power.—State v. Brown, N. J., 20 
Atl. Rep. 772. 


161. NATIONAL BANKS—Directors.—Rev. St. U. 8. §§ 
5234, 5239, prescribing the method of enforcing the lia- 
bility of the directors of national banks for violation of 
the banking law, are exclusive of other remedies, and 
acreditor of an insolvent bank, for which a receiver 
has been appointed, cannot sueits directors for the 
purpose of making them personally liable for the mis- 
management of the bank.—Nutional Exch. Bank of Balti- 
more v. Peters, U. 8. C. C. (Va.), 44 Fed. Rep. 13. 


162, NEGLIGENCE—Care of Children.—Permitting the 
youngest child to go onthe street for so long atime 
without better provision for his safety was negligence, 
which would preclude a recovery in an action by the 
child for an injury to him by a team running over him 
in the street.—Casey v. Smith, Mass., 25 N. E. Rep. 734. 


163, NEGLIGENCE—Evidence.—In an action forinjuries 
received from being pushed against a buzz-saw, it is 
not error to refuse to charge “that if defendant knew 
the plaintiff was about to oil the saw, and assented to 
it, and, while the plaintiff was so engaged, the defend- 
ant negligently pushed the plaintiff onto the saw, then 
the plaintiff may recover for injuries occasioned there- 
by,” as plaintiff's right to recover depended on the 
further condition that he himself was free from negli- 
gence.— Ribble v. Starrat, Mich., 47 N. W. Rep. 244. 


164. NEGLIGENCE—Pleading.—A complaint in an action 
for negligence, which contains allegations of facts 
sufficient to show negligence on the part of defendant, 
and a negative averment that there was no contribu- 
tory negligence on the part of plaintiff, is sufficient, 
unless it otherwise shows, affirmatively, absence of 
negligence on defendant’s part, or the presence of neg- 
ligence on the part of plaintiff.—Louisville, N. A. ¢ C. 
Ry. Co. v. Stommel, Ind., 25 N. E. Rep. 863. 

165. NEGOTIABLE INSTRUMENTS.—In an action by an 
executrix on a note, an entry in the payee’s day-book, 
and in his handwriting, showing its transfer to plaint- 
iff’s testator, is competent evidence to prove title. 
Where, on foreclosure, the holder of a junior execution 
levied on the property buys it in to protect his in- 
terests, he cannot reduce a recovery on his note for 
the price by the amount of illegal attorney’s fees in- 
cluded in the price of the property.— Macomb v. Wilkin-’ 
son, Mich., 47 N. W. Rep. 336. 

166. NEGOTIABLE INSTRUMENT—Consideration.—In a 
suit on a note an answer is sufficient which, without 
showing consideration or that some defense was as- 
serted in good faith, alleges a promise in writing to ex- 
tend the ttme and dismiss the court in consideration of 
a partial payment, “and to avoid litigation and other 





by the Supreme Court of the United States.—Sullé v. 
City of Helena, Mont., 25 Pac. Rep. 94. 





cc tions.” — Davis v. Stout, Ind., 25 N. E. Rep. 862. 
167. NEGOTIABLE INSTRUMENT—Indorser or Surety.— 
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Where a note payable to a bank within the State is in- 
dorsed by a third person before its delivery in order to 
give the bank the security of both names according to 
the requirements of its rules, and with the intention of 
assuming the character and liability of indorser, he is 
liable as indorser, and entitled to notice of the dis- 
honor of the paper; and it is wholly immaterial that 
the bank and the maker intended that he should be 
liable as surety.—De Pauw v. Bank of Salem, Ind., 25 N. 
E. Rep. 705. 

168. NEGOTIABLE INSTRUMENT—Maker.—The rule laid 
down in Pratt v. Beaupre, 13 Minn. 187, and later cases, 
as to the prima facie liability of a person who affixes to 
his signature to a contract the word “agent,” “trustee,” 
or the like, followed, and applied in a case where the 
maker of certain promissory notes affixed the abbrevia- 
tion “Pres.” to his signature.— Brunswick- Balke-Collender 
Co. v. Bouteli, Minn., 47 N. W. Rep. 261. 

169. NEGOTIABLE INSTRUMENT—Notice of Protest.— 
Under Rev. St. Wis. § 176, requiring that a notary, on 
protesting a note, “shall give notice thereof in writ- 
ing,” etc., the notice is sufficient if it contains, in sub- 
stance, a true description of the note; that it has been 
presented at maturity, and dishonored; and that the 
holder looks to the indorser for payment.— Glicksmen v. 
Early, Wis., 47 N. W. Rep. 272. 

170. NEWSPAPER.—A newspaper printed and published 
six days consecutively each week, one of which is Sun- 
day, is adaily newspaper within the intent and mean- 
ing of chapter 47,Gen. Laws 1889.—Tribune Pub. Co. v. 
City of Duluth, Minn., 47 N. W. Rep. 309. 

171. NoTicE—Bona Fide Purchaser.—Land purchased 
by plaintiff out of her separate estate was conveyed to 
her husband by deed duly recorded. About two years 
afterwards, he conveyed the sameto a third party, 
who, on the same day, conveyed to plaintiff, both deeds 
being duly recorded. Subsequently defendant pur- 
chased the land at an execution sale,based on judgments 
recovered against plaintiff's husband while the record 
title wasin him: Held, that possession of the premises 


by plaintiff’s tenants, at the time of the sheriff’s sale, . 


was not constructive notice to defendant of the equita- 
ble rights of plaintiff, and that a notice given at the 
sheriff's sale that the property was “the sole and sep- 
arate property” of plaintiff was referable alone to the 
deed to her after entry of the judgments against her 
husband.—Lance v. Gorman, Penn., 20 Atl. Rep. 792. 

172, NUISANCE—Damages.—The owner of a house near 
a coal-shed who is disturbed by the noise of handling 
the coal, and whose property 1s injured by the coal 
dust falling upon it, may bring suit therefor, even 
though the coal-shed is a public nuisance.— Wiley v. 
Elwood, I1l., 25 N. E. Rep. 570. 

173. PARTIES—Contract.—A person in whose name a 
contract is made for the benefit of another may sue on 
itin hisown name. Gen. St. ch. 66, § 28.—Murphin v. 
Scovell, Minn., 47 N. W. Rep. 256. 

174. PARTNERSHIP—Accounting.—In a suit for an ac- 
counting between partners, manifest mistakes in an 
appraisement ofthe partnership property, made pur- 
suant to an agreement between them, may be cur- 
rected, and only the true valuation of the appraisers 
will be held binding on them.—Van Horn v. Van Horn, 
N. J., 20 Atl. Rep. 826. 

175. PARTNERSHIP—Receiver.—One who has entered 
into partnership with another, to whom he has paid a 
portion of the price of his share of the partnership 
property, and given his notes, which are not yet due, 
for the balance, has sufficient interest in the firm prop- 
erty, after the partnership has gone into operation, to 
maintain a bill for the appointment of a receiver there- 
of, and to enjoin the other partner from proceeding 
with the firm business.— Taylor v. Bliley,Ga., 12 8. E. 
Rep. 210. 

176. PARTNERSHIP—Trusts.—A declaration of trust 
whereby the owner of land agrees to share the net 
profits of selling the land with certain persons does 
not give them an interest in the land itself, but consti- 





tutes all the parties copartners asto the profits.— Roby 
v. Colehour, Iil., 25 N. E. Rep. 777. 

177. PLEADING—Abatement.— Plaintiff was insured by 
defendant under the name of the “Union Type 
Foundry” and all its correspondence with defendant, 
including its check for the premium, was signed with 
this name: Held, that after defendant has answered and 
filed an affidavit of defense, andthe case had been 
arbitrated and appealed, and twice continued, it was 
too late to plead in abatement that plaintiff was not a 
corporation.— Union Type Foundry v. Kittanning Ins. Co., 
Penn., 20 Atl. Rep. S41. 

178. PLEADINGS. — Rey. St. Ind. 1881, § 864, provides 
that, ‘“‘where a pleading is founded on a written instru- 
ment, such instrument may be read in evidence on the 
trial of the cause without proving its execution, unless 
its execution be denied under oath; but executors, ad- 
ministrators, or guardians need not deny the execution 
of an instrument,” etc.: Held, that the construction of 
this statute, requiring all parties to an instrument which 
is the foundation of a pleading to verify a plea denying 
its execution in order to require proof thereof, should 
not be extended to heirs or other persons not parties to 
the instrument. — Swales v. Grubbs, Ind.,25N.E. Rep. 
877. 

179. PLEADING AND PROOF — Variance. — In an action 
for personal! injuries, the declaration charged that de- 
fendant’s foreman ordered plaintiff to clean out a hole 
which had been drilled in a rock in which was con- 
cealed an explosive substance which exploded and 
injured plaintiff, and the evidence showed that, while 
plaintiff's injury was not received in carrying out a 
specific direction to clean outa hole already drilled, it 
was received in the performance of aspecific command 
to drill in a certain plac® where a hole had been pre- 
viously drilled, and filled up: Held, that the variance 
was not material. — Stearnsv. Reidy, Ill., 25 N. E. Rep. 
762. 


180, PRACTICE— Death of Parties — Substitution.—No 
notice of the substitution of an executor as plaintiff on 
the death of the original plaintiff need be given to de- 
fendants already in default for want of an answer; and, 
though it be conceded that their time to answer is ex- 
tended, by the original plaintiff’s death, until after the 
executor’s substitution, yet where judgment by default 
is entered in the executor’s name, and recites the fact 
of substitution, the presumption is that the substitu- 
tion was made at a date early enough to justify the 
entry of the judgment, in the absence of any showing 
to the contrary. — Kittle v. Bellegarde, Cal., 25 Pac. Rep. 
55. 
181. PRINCIPAL AND AGENT—Misrepresentations.—The 
legal owner of pine lands, who has acted on a contract 
for cutting the pine executed in his name by one of the 
equitable owners, and who has received the logs cut 
thereunder, and made advances to the contractor as 
provided in the contract, thereby adopts and ratifies it, 
and will not afterwards be heard to say that the equl- 
table owner was not his agent for the purpose of con- 
tracting for the cutting of the pine, with authority to 
make representations both as to its quantity and qual- 
ity, and as to the suitability of the land for logging pur- 
poses.— Busch v. Wilcox, Mich., 47 N. W. Rep. 328. 


182. PRINCIPAL AND AGENT— Revocation. — A person 
authorized by the owner of land to sellit gave a con- 
tract to a third person for the price named, but “sub- 
ject to perfect record title. Thirty days allowed for 
examination of title.”” The owner of the land let such 
third person take the abstract to examine, but told him 
he could not have 30 days: Held, that as the agent had 
not produced a purchaser ready and willing to take the 
property on the terms embraced in the authority, the 
owner might before such unconditional acceptance re- 
voke the authority of the agent.—Blumenthali v. Goodall, 
Cal., 25 Pac. Rep. 131. 

183. PRINCIPAL AND AGENT— Subagents. — Defendant 
was appointed the agent of a steam ship company, for 
the sale of passenger tickets, with an understanding 
that he should employ subagents in the various States. 
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The printed tickets were to be signed by him, and the 
blanks filled up, before delivery to the passenger, and 
it was his practice, when he received a lot of tickets, to 
sign and send them to the subagents. Upon the ter- 
mination of his agency, the company demanded all the 
tickets not sold, and defendant wrote to the subagents 
to return their tickets, and delivered up all received, 
and allin his own possession: Held, that the subagents 
were not merely the servants of defendant, but were 
also,in some sense, the agents of the company, and 
therefore defendant was not liable in replevin asfor a 
wrongful detention for tickets not returned by them.— 
National Steam- Ship Co., Limited v. Sheahan, N. Y., 25 N. 
E. Rep. 858. 

184. PRocEss—Corporations.—Where a foreign cozpo- 
ration is not doing business in a State, and its president 
is inveigled into the State, a service upon him is not a 
service upon it; but where it appears and pleads by a 
duly-authorized attorney, it cannot afterwards have 
the action dismissed on the ground of the invalidity of 
the service. — Fitzgerald G Mallony Const. Co. v. Fitz- 
gerald, U. 8. 8. C., 11 8. C. Rep. 36. 

185. PROCESS—Service.—A debtor having a permanent 
residence in the city of M, in this State, and having no 
home or usual place of abode therein, except a board- 
ing-house, was temporarily absent in Europe on busi- 
ness, when a summons in an action against him was 
served, by leaving a copy thereof at such boarding- 
house, with a person ef suitable age and discretion 
then and there residing. The evidence tended to show 
that certain articles of personal property were left 
there by him when he went away, and that he expected 
to return to the same plxce to board when he came 
back to the city: Held, sufficient to warrant the de- 
cision of the trial court in mfusing to set aside the 
judgment for want of jurisdiction.— Lee v. Macfee, Minn., 
47 N. W. Rep. 309. 

186. PUBLIC LAND — Private Corporation. — A private 
corporation is an “‘ association of persons,’”’ within the 
meaning of Rev. St. U.S. § 2347, which gives‘ an asso- 
ciation of persons” the right to enter and purchase not 
to exceed 320 acres of the vacant coal lands of the 
United States, and such private corporation is also snb- 
ject to the restrictions imposed by § 2350.— United States 
v. Trinidad Coal § Coking Co., U. 8. 8.C., 118. C. Rep. 57, 

187. PUBLIC LAaNDS—Patent.—ZHeld, that the proceed- 
ings of the land-office having been acquiesced in, 
plaintiff had no ground for attacking defendant’s 
patent.— Buckley v. Howe, Cal., 25 Pac. Rep. 132. 

188. QUIETING TITLE—Service by Publication.—A judg- 
ment, in an action to quiet title, binding against a non- 
resident defendant, whe does not appear or answer, 
and who is served by publication only while absent 
from the State, under Code Civil Proc. Cal. §§ 412, 413, 
providing that where a person'on whom service is to be 
made resides out of the State, or has departed from the 
State, and thefact appears by affidavit to the satisfac- 
tion of the court, and it also appearsthat a cause of 
action exists against such person, such court may order 
that the service be made by publication of the sum- 
mons.—Perkins v. Wakeham, Cal., 25 Pac. Rep. 51. 

189. RAILROAD BONDS AND MORTGAGES— Priorities.—A 
railroad mortgage given to secure the payment of its 
bonds, provided that, on default continuing for 60 days 
in the payment of interest, the principal of all the 
bonds should become immediately due, and that, upon 
request of 75 per cent. of the holders of the bonds, the 
trustee should take possession of the property, and op- 
erate it forthe benefit of the bondholders, and that, 
upon like request, he should proceed to foreclose the 
mortgage, and sell the property tothe highest bidder 
forcash. It was also provided that nothing contained 
in the instrument should be construed to prevent or 
interfere with a foreclosure by any court of competent 
jurisdiction: Held, that the trustee could maintain a 
bill to foreclose the mortgage upon the occurrence of a 
default, without averring or proving a request by 75 
per cent. of the bondholders. — Morgan’s, etc. R. Co. v. 
Texas, etc. Ry. Co., U. 8. 8. C., 11 8. C. Rep. 61. 





190. RAILROAD COMPANIES — Crossing.—Though a 
standing railway train be an unauthorized obstruction 
of a public crossing, a person attempting to pass between 
the cars by climbing over the platform and bumpers, if 
injured thereby, in consequence of a sudden movement 
of the train, cannot recover unless the engineer, con- 
ductor, or some other person having control of the 
train’s movements, knew of his attempt to cross, or 
had notice of his exposure to danger. — Andrews v. Cen- 
tral R. Co., Ga., 128. E. Rep. 213. 

191. RAILROAD COMPANIES—Elevated Railroads.—The 
owner of an abutting lot, though he has no interest in 
the fee of the street, has nevertheless easements of 
light, air, and access in the street itself which are 
“ private property” within the protection of Const. N. 
Y. art. 1, § 6, and, if they are impaired by the erection of 
an elevated railroad, he may maintain an action for 
damages, notwithstanding the legislative sanction of 
such use of the street.— Abendroth v. New York El. R. Co., 
N. Y., 25 N. E. Rep. 496. 

192. RAILROAD COMPANIES — Employment of Surgeon. 
—In an action by a physician against a railroad com- 
pany for professional services in attending a man in- 
jured by one of defendant’s trains, it appeared that 
plaintiff was employed under authority by telegram 
from defendant’s general superintendent: Held, that 
evidence by defendant that it had in its employ a chief 
physician and surgeon, whose duty it was to employ 
surgeons to give professional attention to persons in- 
jured by its trains, was properly excluded.— Cincinnati, 
etc. Ry. Co. v. Davis, Ind., 25 N. E. Rep. 878. 

1938. RAILROAD COMPANIES — Fires. — In an action 
against a railroad company for damages from a fire set 
by one of its locomotives, and which had communi- 
cated to plaintiff's property, evidence that defendant 
had permitted the accumulation of refuse and inflam- 
mable material on its right of way for many years, and 
that fires had been previously set by passing loco- 
motives, is sufficient to establish defendant’s negli- 
gence.—Moore v. Chicago, etc. Ry. Co., Wis., 47 N. W. Rep. 
273. 

194. RAILROAD COMPANY—Negligence.—An instruction 
that “‘in this case, although the jury may believe from 
the evidence that plaintiff was not wholly without neg- 
ligence, yet if you further believe from the evidence 
that the defendunt was guilty of gross negligence, while 
the plaintiff was only guilty of slight negligence, then 
such slight negligence will not prevent a recovery,” is 
erroneous, as assuming that plaintiff exercised ordi- 
nary care, since the doctrine of comparative negli- 
gence only applies where the plaintiff had exercised 
ordinary care.— Toledo, etc. R. Co. v. Cline, U1.,25 N. E. 
Rep. 846. 

195. REAL ESTATE AGENTS. — Where the complaint 
alleges that plaintiffs were employed to sell or 
find a purchaser for the land, and that they did sell it, 
it is sufficent to sustain a recovery for merely finding a 
purchaser, as the allegations that plaintiffs sold the 
land include the allegation that they found a purchaser 
for it.—Lockwood v. Rose, Ind., 25 N. E. Rep. 710. 


196, RECEIVERS—Claims of Third Persons.—This court 
having appointed a receiver of an insolvent corpora- 
tion, and aperson not a party tothe suit under which 
he was appointed having presented a petition to the 
court, setting upa right to the possession of certain 
land in the possession of the receiver, as such, piaying 
this court to adjudicate upon his rights, and to direct 
the receiver to deliver possession to him: Held, in the 
absence of any appearance of aground of claim of right 
of possession on the part of any other party not before 
the court, that this court will hear and determine the 
petiiioner’s claim, although it was one within the juris- 
diction of a court of law. — Smith v. Perth Amboy Brick 
Co., N. J., 20 Atl. Rep. 852. 


197, RECEIVERS—Mortgage.—As against a mortgagee 
in possession of the mortgaged property,a receiver 
will not be appointed in favor of one claiming a subse- 
quent lien thereon by seizure under execution, but the 
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court will compel the application of the rents and 
profits of the property to the satisfaction of the mort- 
gage, by injunction.— United States v. Masich, U.S.C. C. 
(La.), 44 Fed. Rep. 10. 

198. RECEIVER—Salary.—When the parties to a litiga- 
tion, by their attorneys, ask the appointment of a per- 
son as receiver who is an interested party, and repre- 
sent to the court that his appointment would save the 
salary to the estate of the receiver thenin office, and 
thecourt makes such appointment, and he serves as 
such receiver until removed, without making any 
claim for compensation, upon an application to the 
court, after such removai, to be allowed a salary during 
the time he so served, where the court below refused 
to make such allowance: Held, that no error was com- 
mitted.— Steel v. Holladay, Oreg., 25 Pac. Rep. 77. 

199. RECOGNIZANCE—Forfeiture.—The forfeiture of a 
recognizance by a justice of the peace, certified by 
him, and filedinthe office ofthe clerk of the circuit 
eourt, under the provisions of Rev. St. Ind, 1881, §§ 1630, 
1631, cannot be set aside by the circuit court on motion 
in an action on the recognizance.—Day v. State, Ind., 25 
N. E. Rep. 817. 

200. RES ADJUDICATA.—A judgment to the effect that 
a conveyance of land by a mother to herson was free 
and clear of any condition forthe mother’s support 
and maintenance, though palpably erroneous on the 
facts found, is a bar to another action between the 
same parties for a _ relitigation of the matters de- 
termined by such judgments.— Wolverton v. Baker, Cal., 
25 Pac. Rep. 54. 

201. RES ADJUDICATA.—In an action to set aside a sale 
of personal property by plaintiff’s intestate, on the 
ground that it was procured by the fraud and undue 
influence of defendant, the pleadings put in issue the 
question whether defendant had paid to intestate, or 
any other person, any part of the purchase price: 
Heid, that the issue was a material one, for without de- 
ciding that no part of the price had been paid the court 
could not have found, as it did, for plaintiff; and that 
the judgment therein was a bar to an action by defend- 
antto recover a part of the price paid.—Ashmead v. 
Hurt, Ind., 25 N. E. Rep. 709. 

202. RULE IN SHELLEY’s CASE.—The rule in Shelley’s 
case prevailed in Tennessee prior to the act of 1851-52, 
repealing the same.—Hurst v. Wilson, Tenn., 148. W. 
Rep. 778. 

203. SALE—Bailment.—_Wheat was delivered to the 
owner of a warehouse, who was buying and shipping 
grain, to be paid for at whatever the market price 
might be, in 20 days. The wheat was delivered on cars 
then loading at the warehouse for shipment: Held, a 
sale, and not a bailment, and that the burning of the 
warehouse and its contents 10 days after the delivery 
was no defense to an action for the price.— Woodward v. 
Boone, Ind., 25 N. E. Rep. 812. 


204. SALE—Tender.—At a public sale of property, pur- 
suant to a notice which contained a provision that a 
credit of eight months would be given, the purchaser 
executing a note, with approved surety, bearing in- 
terest, plaintiff purchased a part ofthe property, and 
agreed to execute a note for the price, but did not do 
so and more than two weeks afterwards he tendered 
the amount in money. This the seller refused, and 
told him he considered the contract at an end: Held, 
that thetender of money, instead of a note, was not 
sufficient, and there was no change of ownership of the 
goods, and the buyer could not maintain replevin for 
them — Morgan v. East, Ind., 25 N. E. Rep. 867. 


2065. SALE OF TIMBER—Evidence.—The mere fact that 
a purchaser of standing timber is president of a lumber 
company, and gives a draft of the company in part 
payment, is not sufficient to show that he represented 
the company in the purchase.—Jn re Seymour, Mich., 47 
N. W. Rep. 321. 

206. SCHOOLS AND SCHOOL-DISTRICTS.—Under Rev. St. 
Ind. § 4446, the trustees of two or more such corporations 
act, in establishing and managing a graded school, as 





individual trustees, not as representing their respective 
corporations, and the majority of the whole number of 
trustees have power to transact all business relating to 
such graded schools —Hanorer School Tp. of Shelby 
County v. Grant, Ind., 25 N. E. Rep. 872. 

207. SEDUCTION — Pleading.— A complaint which 
charges that, at the age of 10 years, the plaintiff entered 
the family of defendant, and became subject to his 
commands, and that, when she arrived at the age of 16, 
defendant, by force, threats, menaces, intimidation, 
persuasions, caresses, and flattering words, seduced 
and debauched her, so that she became pregnant, 
states but a single cause of action.—De Haven v. Helve, 
Ind., 25 N. E. Rep. 874. 

208, SHERIFF—Allowance.—Under Rev. St. Wis. § 731, 
subd. 25, providing that a sheriff shall be entitled to all 
necessary expenses incurred in taking possession of 
any goods, and preserving the same, as shall be just, in 
the opinion of the court, until the court in the attach- 
ment suit has made an allowance for such service, the 
sheriff has no right to retain anything for such fees 
from the moneys collected on the attachment.—First 
Nat. Bank v. Kickbush, Wis., 47 N. W. Rep. 267. 

209. SHIPPING—Bill of Lading.—Libelants shipped 
goods by barge at Pittsburgh, the bill of lading stating 
that the articles were in good order and condition, and 
were “to be delivered without delay, in like good order, 
at the port of New Orleans, La., (the dangers of navi- 
gation, fire, and unavoidable accidents excepted.)” 
It is an established custoin in the barge trade between 
said places, where cargo is to be taken on en route to 
the port of destination at several points in the same 
neighborhood, to tie up the fleet of barges at the safer 
landing, and from there send a barge to obtain the 
cargo from the several points, whether up stream or 
down stream. In accordance with this custom, the 
barge containing libelants’ goods was sent a few miles 
back after cargo, and while so engaged was sunk by an 
unavoidable accident: Held that, though libelants did 
not know of the custom, this departure from the 
course was not a deviation, and therefore the loss was 
within the exceptions of the bill of lading.—Hostetter v. 
Park, U.S. 8. C., 11 8. C. Rep. 1. 


210. SUPREME CouRT—Jurisdiction.—The jurisdictiof 
conferred upon the supreme court by the constitution 
is primarily appellate, and that of exercising a super- 
intending control over all inferior courts. Original 
jurisdiction is conferred upon that court to issue the 
writs of habeas corpus, mandamus, quo warranto, certiorari, 
and other original and remedial writs, with authority 
to hear and determine the same; but as these writs at 
common law were prerogative or quasi prerogative 
writs, the supreme court will, in general, only issue 
them for the prerogative purpose.—EZveritt v. Board 
County Com’rs Hughes County, 8. Dak., 47 N. W. Rep. 296. 


211. TAXATION—Cemeteries.—A stipulation in a ceme- 
tery company’s charter that no assessment should be 
imposed on the burial ground until the board of free- 
holders of the county should order otherwise, held to be 
obligatory and valid.—Mt. Pleasant Cemetery Co. v. 
Mayor, N. J., 20 Atl. Rep. 832. 


212, TAXATION—Loans by Non-residents.—Under Code 
Miss. 1880, § 497, where a non-resident lender has no 
place of business or location or agent in the State, and 
accomplishes the loan beyond the limits of the State, the 
fact that negotiations for the loan were made by per- 
sons in the State, and it wa3 secured by mortgage on 
property inthe State,does not subject it to taxation 
here.—State v. Smith, Miss., 8 South. Rep. 294. 

213. TAXATION—Special Assessments.—Rev. St. Il]. 1889, 
ch. 120, § 129, which provides that,when land has been 
forfeited for non-payment of taxes, the back taxes, 
together with a penalty of 25 per cent. thereof, shall be 
added to the tax for the current year, does no authorize 
the imposition of such penalty on back special as- 
sessments, since an assessment is not a tax.— Hosmer v. 
People, Ill., 25 N. E. Rep. 747. 

214. TAX EXECUTION—Assignment.—Held, that a trans- 
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fer of a tax execution, under Code Ga. § 89la, was not 
binding as against a third person, unless the execution 
was recorded as required thereby.—Clark v. Douglass, 
Ga., 128. E. Rep. 209. 

215. TAX-SALE—Mortgage.—A mortgagee may sue to 
set aside an illegal tax-sale of part of the mortgaged 
Jand even though the mortgage debt could be collected 
by a sale of the rest of the mortgaged land, and a suit 
against the mortgagor.— Miller v. Cook, Ill., 25 N. E. Rep. 
756. 


216. Trrat—Challenge of Jurors.—A talesman in a 
civil case may be challenged peremptorily after he is 
sworn, and “before anything else is done,” under Pub. 
St. Mass. ch. 170, § 36, providing that in all cases, civil 
and criminal, either party shall, before the trial com- 
mences, be entitled to challenge peremptorily two of 
the jurors from the panel called to try the cause.”’’— 
Sackett v. Ruder. Mass., 25 N. E. Rep. 736. 

217, TRIAL—Default.—In a suit by one partner against 
another forasum certain, defendant may participate 
in striking a jury, and may cross-examine plaintiff's 
witnesses, althouzh he has filed no pleas.—Daris v. 
Wimberly, Ga., 12 8S. E. Rep. 208. 

218. TRIAL—Instruction—Witness.—Where there is ro 
evidence as to the character of witnesses, a charge to 
consider the character of each witness is irrelevant; 
but an irrelevant charge not calculated to be more 
hurtful to one party than the other is generally no 
cause for a new trial.—Chattahoochee Brick Co. v. Sulli- 
van, Ga., 128. E. Rep. 216. 

219. TRIAL — Nonsuit.—In overruling a motion for a 
nonshit, the court said: “I think there isa prima facie 
case‘here, and it is for the jury to pass upon. In view of 
the fact that the defendant has already made a tender: 
I'think I ought not to grant this nonsuit. The motion 
fora nonsuit is denied:” Held, that this was equiv- 
alent to an order denying the motion, with the reason 
therefor embodied in the order, and that the exception 
went tothe whole thereof.—Zhrmantrout v. McMahon, 
Wis., 47 N. W. Rep. 305. 

220. TRIAL—Opening and Close.—There is no conflict 
between rule 31, prescribed for the government of dis- 
trict courts, providing that plaintiff shall have the 
right to conclude the evidence and argument, unless 
defendant, o, all the defendants, if more than one, 
shall, before the trial commences, admit that plaintiff 
has a good cause of action, except as it may be de- 
feated by matters of defense pleaded, and Rev. St. Tex. 
1879, art. 1299, providing that the party, having under 
the pleading the burden of proof on the whole case, 
shall be entitled to open and close the argument.— 
Hittson v. State Nat. Bank, Tex., 148. W. Rep. 780. 

221. TrIaL—Oral Instructions.—It is error for a trial 
judge to give a portion of his instructions tothe jury 
orally, though they are taken down by the stenographer 
at the time, and afterwards copied and delivered to the 
jury, on retiring, with the other instructions.— State v. 
Bennington, Kan., 25 Pac. Rep. 91. 

222. TRIAL—Verdict of Jury.—An agreement, in ad- 
vance, by jurors to arrive at a verdict by each juror 
marking the amount on paper, he is willing to allow, 
and by adding the said several amounts together, and 
dividing the same by 12, and that the quotient, or re- 
sult, shall be the verdict, is manifestly and essentially 
wrong; and whenever it is proved by competent evi- 
dence that a verdict has been obtained as the result 
of such an agreement, it should be promptly set aside. 
—Knight v. Fisher, Colo., 25 Pac. Rep. 78. 

223. TRIAL BY COURT—Findings.—When a case is tried 
before the court without the intervention of a jury, the 
findings of the court upon the facts shall be deemed as 
a verdict, and the duty of this court is to ascertain 
whether the legal conclusions drawn therefrom are 
such as the law pronounces.—Kyle v. Rippy, Oreg., 25 
Pac. Rep. 141. 

224. TRIAL IN MUNICIPAL COoURT.—Under the statute 
regulating trials inthe municipal court of the city of 
Minneapolis, jurors for the trial of criminal cases are 





required to be taken from the regular panel of jurors 
selected in accordance with the statute for service in 
that court. The fact that no such jury is in actual at- 
tendance upon the court,or that the jury may have 
been excused from attendance, does not justify a 
special venire for the selecting of a jury from the gen- 
eral body of those Hable to jury duty.—State v. Maben, 
Minn., 47 N. W. Rep. 306. 

225. TRESPASS — Limitation of Actions.—Though an 
abutting owner has by acquiescence lost the right to 
an injunction, or to bring ejectment against a railroad 
constructing a track along the street, he may have an 
action for damages.—Porter v. Midland Ry. Co., Ind., 25 
N. E. Rep. 556. 

226. TRESPASS—Easement.—One is a trespasser who 
so erects and maintains his building that the water 
falling thereon, after passing through spouts to [the 
ground flows off his land and onto that of an- 
other, to the latter’s damage.—Uonner v. Woodfll, Ind., 
25 N. E. Rep. 876. 

722. TRUST— Donation of Land. — Under the act of 
1869,j donating Capitol square to the city of Omaha, the 
grant provided “that the said property shall be used 
by said city for the purpose of a high school college, or 
other institution of learning, and for no other purpose 
whatever:” Held, that this does not include the mere 
primary departmentiof the common schools.— Whitlock, 
v. State, Neb., 47 N. W. Rep. 284. 

228. TrRusT—Parol Evidence.—When land is conveyed 
to one person, and another pays the consideration, a 
resulting trust will be presumed in favor of the one pay- 
ing the consideration. It rests on the equitable princi- 
ple that the property belongs to him who advances the 
money to pay for it.— Taylor v. Miles, Oreg., 25 Pac. Rep. 
143, 

229. Trust — Warranty.—Plaintiff’s father had con- 
veyed land to her for a valuable consideration by deed 
with warranty. The land was afterwards sold under a 
judgment against the father, aud then redeemed by de- 
fendant with money furnished by the father, and title 
was taken in defendant’s name, but without the father’s 
consent: Held, that the land after redemption was 
held in trust for the father, and that all his interest in- 
ured to plaintiff by virtue of the covenants of warranty 
in the deed to her.—Olds v. Marshall, Ala.,8 South. Rep. 
284. 

230. Usury—Agency—Evidence.—Upon the facts, held 
that the loan was usurious.—Banks v. Flint, Ark., 14 8. 
W. Rep. 769. 


231. VENDOR AND VENDEE—Title.— Where a vendee 
makes a deposit to bind his purchase, upon an agree- 
ment that it shall be returned if the title is found to be 
“imperfect, and cannot be made good,” he is entitled to 
recover the deposit when it is shown that one claiming 
an interest in the land adverse to the vendor’s has con- 
veyed that interest to a third person, who still holds it, 
and also that the land was conveyed to the vendor’s 
grantor by her husband when he was heavily indebted, 
and while suits were pending to enforce his indebted- 
ness.— Reynolds v. Borel, Cal., 25 Pac. Rep. 67. 

232. WATERS AND WATER-COURSES—Public Use.—The 
Cumberland river above the falls having been used for 
years, during high water, for floating logs to the mills 
below, the public has a right to use it for that purpose, 
but not in such a manner as to destroy by neglect the 
property of those who live along its banks.— Goodin’s 
Ex’r v. Kentucky Lumber Co., Ky., 148. W. Rep. 775. 

233. WILL—Allowance to Widow.—A will devising and 
bequeathing, in terms, all the testator’s real and per- 
sonal property, contained this clause: “This dispdsi- 
tion of my property is subject to, and not intended to 
interfere with, the right of dower or other legal right of 
my wife, Olive Redford, in and to my said property or 
any ofthe same:” Held, that the clause qualifies the 
bequest so as to exclude from it that part of the per- 
sonal property which, in the absence of atestamentary 
disposition, the statute gives to the widow.—Red/ford v. 
Redford, Minn., 47 N. W. Rep. 308. 
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